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Mr. Vinton said : 

Mai/ il please your Honors: 

I cannot but regret that my 
-learned friend (the Hon. John M. Patton,) 
•who opened this case for the Commonwealth 
■of Virginia, has somewhat impaired the value 
of so good an argument, by the introduction 
into it, both at its commencement and con- 
clusion, of a topic BO very foreign to the sub- 
ject now under consideration. To all else in 
his argument, I listened with -that pleasure 
and delight, which high intellectual effort 
never fails to inspire. It will be understood, 
that I refer to what was said by him on the 
subject of slavery, and of the correspondence 
now going on, and not yet brought to a close, 
between the Executives of the two States, 
making mutual demands of certain persons 
-as fugitives from justice. These are matters 
not before the Court, and their connection 
with the case now before us, is not very ap-: 
parent. 

If the argument of my learned friend had 
been an address to a popular assembly, or 
even before a Jury of the country, I should 
have been at no loss to understand tho object 
in bringing these topics into it. But when 
they are addressed to this grave and dignified 
tribunal of Judges, sitting here to decide a 
naked question of law, I am unable to per- 
ceive their relevancy, or in what way they 
can aid the Court in coming to a right decis- 



ion of the case. Much has been said, and elo- 
quently, by the learned counsel in praise V 
the' institution of Slavery, and in derogation 
of the abolitionists. I did not come here, 
may it please your Honors, to engage in those 
questions that are at issue between the slave- 
holders and the abolitionists — I am not nov/ 
called upon to assail the one or defend the 
other—the case before us has nothing to do 
with either— and I cannot permit myself to 
be drawn aside, or seduced into a discussion 
of this sort by any thing that has been, or can 
be said, on that subject. I have the same 
remark to make about the correspondence be- 
tween the Executive of Virginia and of Ohio. 
The Governor of Ohio has seen fit to send 
me here to argue the case now before, the 
Court, and to protect, as well as I may, those 
rights of sovereignty and of soil that are 
brought in question in it. But he has not so- 
Ifcited my aid in his correspondence with 
Virginia. If he bo right, he needs no defence 
from me. If he be wrong, he best knows 
how to defend himself. And whether he be 
right or wrong, I have no authority to speak 
for him here before this- tribunal, about a 
matter which' it is not called upon to decide, 
and over which it has no jurisdiction or cori- 
trol. I shall also pass over in the same way 
all that was 60 eloquently said about the com- 
parative power and prowess of the people of 
Virginia and Ohio. I would fain trust in 



God, tha day may never conio, when- wo, or 
ouv posterity, Bliall decide on the battle-field 
whether Virginia bo able to dictate, law to 
Ohio, or Ohio to Virginia. All Buch Bpecu- 
iatiou is worse than profitless, and can cs- 
'tablieh nothing. If the eigna of the timca ilo 
not greatly deceive us, thodny is not fnr dis- 
tant when the people of both may be called 
upon to stand side by side in the presence of 
the common enemy of the country, — when 



verdict, in the next place, finds that the Dc* 
fendants were at the time when this act was 
committed, citizens of Ohio, residing in tlmt 
State, about four miles back from the Ohio 
river. That on the night when the act was 
committed, the ■Do''«ndnnts, with some other 
persons, camo from their residence to the 
river on the Ohio side, and going down under 
the bank, remained there for some time, when 
six nogro slaves, the property of said Har- 



ample scope will be given to each for thoj wood, camo across the river from the Virginia 
<fxhi{)ition of their valoi' and prowess on fitter j eido, in . a canoe, and landed it obliquely 
fields than those of civil strife. -. If this call | against the Ohio shore, tunning the bow up- 
be made, the established valor of Virginia! on the beach. Tliat the Boicndants, and 
the deeds she has done, all her history as- those in company with them, went down to 
Bures us what she will do for her country. It j the canoe as it slriick tlie shore, and without 
will then be seen whether Ohio will do hcrj entering it,Ktcppcd into the water at the bow, 
;<Iuty also. Firm as is uiy faith that she V-jU| and assisted in taUing from it some bagsand 
, not be found wanting in the hour of trial, li articles of clothing v.'hich lay in that part of 
«hall nevertheless. promise nothing for iier, — jtlie canoe. That the Defeni'anti, and their 
much less will I, liere in this plac(?, ofiend s companions, taking up tliode articles, were 
against good taste by vaunting any, thing in proceeding up the bank of the river, in com- 
her behalf. !P""y with the slaves, when certain persons^ 

I will now proceed to the argument of the who lay in ambush, on the top of the bank on 
case before the Court. \ ihe Ohio side, rushed down upon them, and 

, The indictment contains three charges, orj seizing the Defendants, carried them forcibly 
counts, founded upon different sections of the | across the Ohio into . Virginia, where they 
Criminal Code of Virginia — each section ere- 1 were held in custody, indicted and tried for 
ating a distinct ofl'ence. But the facts found 1 the ofl'ence above specified, 
by the jury in their special verdict rendered | The verdict further finds, that the slaves on 
■on the trial o.f the case, show that the proof that night left their master in Virginia, with- 
ia.applicable to one of the charges only. 1 1 out his knowledge or consent. The jury also 
bhall therefore confine my remarks to it alone, | found that when the Ohio river is at tiiat 
That coufit alleges that the defendants, Gar-< stage which the boatmen on it call low water, 
ner, Thomas, and Loraine, did feloniously ( the depth of water on the bars, in the clian- 
carry and cause to be carried out of the Com-| nel, is from 17 to 20 inches. That at «• 
inouweaithof Virginia into the State of Ohio,; treme low water, or where the water has 
six negro slaves, without the consent of John | once been known to be, the depth on the 
H. Harwood, their ovrner, with intent to de-| bars in the channel was eleven inches only, 
fraud him of the use, enjoyment, property and \ That on the night of the 0th of July, I845i 
.possession of said slaves, contrary to the| when this transaction took place, the water 
.Statute of Virginia in such case made and ^ on the bars- in- the. channel was 39 inches 
provided. The verdict, in the first place, finds ^ deep. » That the average depth of water i» 
the existence of certain laws relating to the I the channel> on said bars, for the whole yeui 
title to, and jurisdiction over the place whore \ is six feet, or thereabouts.— -That taking tii6 
the act in question was done — which will be | whole year round, one year with another.tlie 
noticed iu tha course of my argument. The i water for nine months, or thereabouts, woald- 
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bo higher than it was' on said night of' the 
9th of July, and for three months, or thW- 
abouts, lower than it then was.-— That below 
tlio banks, the ehores and bottom of the river 
are for the most part a gradually inclined 
plane, converging towards the channel,' and 
that at the place where said canoc-.was land- 



might bo mode in advance of it, wliicK I pro- 
pose to state, but not to argue. It is, whether 
where the crime consists (as is alleged in this 
Count of the indictment,) in carrying : eloves 
out of ono Slate into another, \ho Courta of 
cither State have jurisdiction of the oflbnce? 
Or whether the trial and punishniont of it. 



ed, the edge of the water at extreme low. wa- j docs not exclusively belong to the jurisdiction 
tor is some 50 or 60 feet in a right lino moos- 1 of the Federal Conrts? Tiie. principles laid 
wing on the beach,. below whero-it was At down and settled by the Supreme;' Court of 
that place on said night of tlio 9th of July .-^llhe^Unitod States in the'coseof PWgg the 
From these facts, the question presents itself, Commonwealth of Pennsylvania (16 Pet. 639) 
DidtlieseDefendants,inaidof the escape of| raise, to say the least of it, a serious doubt 
these slaves, pass over tlie territorial limits whetiic-r the sole power to prescribe the pun- 
of Oliio, and enter .within the limits and ju-l ishment for such a ca=fe, is not vested in the 
riediction of the State of Virginia? | Co.ngress of. the ..United States, and whether, • 

If tlicy did not, then it is admitti;d by thei,tts the law now stands, r:i indictment can bo' 
learned Counsel who opened tlic case, that | found, or punishment iniiicted, except it be 
tliey are not amenable -to the laws of Vir- ! provided for by die act of Congress of the 
giuia.— Whether they did so pass out of the 12th of February, 1793, entitled "An Act re- 
liraits and jurisdiction of. Ohio, is the sole" spectin^ Fugitives from Justice, and persons 
question that I intend to discuss. escaping from the service of their Masters." 

f This presents a simple question of boun- (See 2 Vol. L. U. S. 331.) . 
dory between the two Slates, and must be ••• Passing over this enquiry, the-question re- 
settled in the same way, and by the same law >turns, was this act done within the limits dt 
•and principles 'that would govern it, if the jurisdiction of Virginia? 1 shall maintain it 
present were an indictment against the De-I was not, and shall place the negative of this 
fendants for stealing u bale of merchandise | proposition on several grounds, 
at the place where these acts were done by • The first ground upon which I shall main- 
them. And I cannot but regret exceedingly tain the negative of this proposition is, that the 
that tiiis question, so important to the State Supreme Court of tlie U. States has so decided 
of Ohio, should have arisen out of a transac- it. I shall give that decision a distinct consid- 
tion having any. connexion with slaves^or .eration by itself, and shall then present the 
slavery, since this adventitious circum.stanoe case on its own principles, independently of 
creates a prejudice against the case, and gives that decision. The claim now set up for Vir- 
it an outward appearanceof being something ginia is, that her territory and jurisdiction ex- 
different from what it in reality is, and which | tend to the top of the bank on the Ohio side of 
the thmd has a natural tendency to associate | the river. If that ground he maintainable, 
with the question that docs in fact arise. I j then I admit the decision must be in favor of 
'umsure I should do great injustice to -this i the jurisdiction of tlie Court over these Defen- 
Honorable Court, if I were to imagine it pos- jdants; but it is equally obvious that; if such be 
sible its judgment could be, in the least de- jthe fact, then the case Jaid in the indictment 
grec, influenced by the outv/ardand accideh-| and specified in the Statute of Virginia, haa 
tal form in which this question is presented. 5 not been made out— that is to say, the slaves. 
Before, however, proceeding to the argument | if it be so, were not carried out of Virginia 
of the question of boundary, I beg leave to jw/o Ohio; which is the substantial fact al- 
'suggest, -that another important question | lodged in this count and in the Statute on 
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the- title to the countiy beyond tho Ohio, and I The principle hero stated shows clearly 
Us true history, had been put into the record I that' the decision rested wholly on the an> 
in that case, so as to bring it within the reach > sumption that Virginia was the original pro- 
of the Court, and call for a decision upon it,|prictor of the ceded Country, and that if it 
the judgment of the Court must liave boon, was erroneous, as I shall endeavor to prove it 
that the middle of-tho channel is the bounda-jwas, then the middle of the river is tlio boun- 
ry. All the parties to that case, both the dary. The learned Counsel for Virginia 
Court and bar assaraed, (Without ony histori- maintains thntthc bank of tiic river, as contra- 
cal investigation in' the Court below, that distinguished from the tracer crf^'e at low wa- 
Virginia was tU original proimctor of tho\iQV is the boundary. This distinction be- 
country leyond the Ohio^ River; and that tlio tweon the ba7ik or shore and the water which 
quostion of bouiidury was to be decided by composes the river at that stage which the 
the lam of 'Virginia^and by her deed o/cm/o?i| Court denominates the "permanent rivef did 
to the United States. The case came up to | not escape the attention of the Supreme 
the Supremo Court of the United States made | Court in the case on which I am now com- 
up on this hypothesis, . ami in that Court its ; menting. Judge Marshall bestowed especial 
decision was predicated upon the record, as jcaro upon it. He begins by citing the Ian- 
it was presented to it. Proceeding on this jguage of the deed of cession. He says, "she 
assumption, it was by a powerful analysis of i " (Virginia) conveys all her right to the tcrri- 
those laws and of the deed of cession, for >" ry situate lying and being to the North 
which Chief Justice Marshall was so emin-j" West ofthe river Ohio." And this territory 
cntly distinguished, that he came to the con- "according to express stipulation is to be 
elusion, that the low water line of the river " laid off into independent States. These 
was the boundary. In this way, the case " States then arc to have //te mcr t7.se//,where- 
was presented in the best possible aspect for " ever that may be for their boundary. Thiu 
n, decision the most favorable to the claims |'' is a natar.il boundary and in establishing it' 
of Virginia. The erroneous assumption on! "Virginia must liave had in view the con- 
. Avhich the precise decision turned, therefore, |" venioncc of the future population of the 
by sio means wealicns, but in fact strength- 1 " (Jountry." 5 Wheaton 379. And further oa 
uns the weight of the authority of that case J at page 3S0 he says, "Wherever the river 
as against the States of Virginia and Ken- " is a boundary between States, it is the main, 
tucliy. Having assumed thit Virginia had !" the permanent river, which constitutes that 
the original title to the country beyond the " boundary; and the mind will find itself em- 
Ohio prior to the deed of cession, the learned |«' barrassed with insurmountable difficulties 
Judge proceeds to lay down the foundation !« in attempting to draw any other line than 
principle on which 'he decision rested, in thej** the low water mark." In the last sentence 
following words, viz: "When a great river is | of the opinion, he makes a direct and express- 
"the boundary between two nations or States, I distinction between a river and its s/wre and 
"if the original property is m neither, and | says the States beyond tho Ohio were to own 
"there be no cjnvention respecting it, cacA | the shore of the river. He says "the shores 
" holds to tlie middle of the stream, .But when, of . a river border on the water's edge." 5.' 

- "as in this case, one State is the original : Wheat. 335. In other words, the one is land 
"proprietor, and grants the territory on one and the other water. If therefore you have 
"side only, it retains the river within its own I a boundary by the river it \b & wder line of 
" domain, and the nev?ly created State ex-jdivision-^if by the8hore,it is a land botinddri/ ' 
"'teridis to the river only^ The river, however,? as contradistinguished froma water line,ai«* 

- "is the boundary." 5 Wheat. 379. \ in that case, the top of the bank would, pro* 
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faably, bo tlie boundary )rno. < In the passages | was executed; and wliich eventually, intho^ 
cited and throughout the opinion of the Court, fullness and maturity of their, development, 
the distinction is kept up between the river will contain a greater number of people than 
and its bank — between a water lino of boun- the whole Union at this day. Every , thing,! 
dory and a line on dry land. It maintains there, is yet in its infancy. But already, 
that the deed of cession granted the Country towns and cities have every where sprung up. 
"to the North West of the Rivev OhiQ^ — Ion the river shore, and on all the lines of in- 
That is to soy to the North West of the ^jov | torior communication with it. That river is- 
}nan<!Mfw"fl'c''of the river, and not to the North already the channel and thoroughfare of a 
West of the river hmh, as is now contended surprisingly active internal commerce. On, 
for. And as a deduction from this doctrine, its shore, on the identictil ground that is now 
ho goes on to lay it down, that this low water in dispute, must be annually laid down, the, 
mark is a fixed lino of boundary. He uses | accumulated surplus product of the a.ctive in- 
tliese words, "the same tract of land cannot jdustry of millions of people, as the point from 
"bo Romctimos in Kentucky and sometimes in \ which to take its departure for the markets of 
"Indiana, according to the rise and fall of the \ the world. But this is not all; the great and 
"river. It must be always in the one State, important business of transhipment, with the, 
"or the other." fi Wheat. 382. ten thousand contracts incident to. it, must 

But that eminent Judge did not content him- forever be done on this very disputed shore, 
self with resting on the strict meaning and Upon it also must be landed, for distribution 
effect of the words of the deed. He goes in the interior, all those return supplies of 
further, and places his interpretation of it on merchandise and commodities which minister, 
broad and enlightened views of public policy, to the wants and comforts of this great pop-. 
He remarks that Virginia provided for thejulation. Look, for example, at the City of 
erection of independent States in the ceded | Cincinnati, and picture in the imagination, 
Territory, and that in fixing tlieir boundary, what may be seen there any day in the year— - 
she "must have had in view the convenience her lovely port crowded with steamers, arid 
"of the future population of the country." almost innumerable other water craft, with 
And on this topic he also adds, " in great | their rich and varied cargoes — her wharves 
"questions which concern the boundaries of | crowded with busy, bustling people, a,nd witli 
"States, where great natural boundaries are j every variety of merchandise — where con- 
" established in general terms, with a view | tracts are making, and property changing 
"to public convenience and the avoidance of jhands, almost every minute of the day-7fl,?Z 
"controversy, we think the great object, where I o« ihU disputed ground ; and is it not a raat- 
■"it can be distinctly perceived, ought not to ter of vital moment, that it should he known 
"be. defeated by those technical perplexities with certainty by what law these people are 
"which may sometimes influence contracts to be governed, and their contracts regulate^d,, 
"between individuals." while there in the transaction of their .daily 

With the permission of your Honors, I will business? Can any one fail to perceive the 
now raake a practical application of the lib- j absolute necessity , of a stroog and ; effectiye^ 

i local police, and a code of police laws tot 
control and keep, in subjection the loose 



eral and enlightened views of the. Court. In 
the filiort. interval of time that has elapsed 
«iDce the date of the deed of cession, three 
great States have risen up on the North 
Western shore of the river, whose aggregate 
population, even now, exceeds that of the 



and disorderly masses of men; tlius congre- 
gated together from the most distant parts .of. 
the country? Can it promote the conve- 
nience of the people of Ohio, or of those wh.q 



whole confederacy when the deed of cession[come there to,4o business, thjit the vjrjiftrte.f 
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andehorcsof tlio rivor, and tho wator*craftj they fondly hope to attain, will render indi8« 
lying thoro, shall bo governed by such police ponsoblo to their comfort and prosperity, that 
kwB as Kentucky might chooso to make'! you should huvo tho power, at your will, to 
That tho contracts made at the Ohio shore, stop them all? Like all unfit, and misplaced 
and on thn bouts attached to it, shall bo gov- power, it would b.e a curse both to you and 
orned by the laws of Kentucky or Virginia, of | to us, if you had it. It is true, that if you 
"which they know nothing, and were not even | could make a fmal decision of this question 



thought of when thoy entered into them! 
That tho citizens of Ohio, while thus enga- 
ged, should be there arrested and carried into 
imprisonment by the ollicers of the opposite 
States, their contracts subjected to, and 



in your favor, and should do it, you would, 
for the moment, quiciccn into life, a wild spirit 
of speculation. For who can doubt but that 
so soon, and as fust as steam would carry 
them to its shores, multitudes of adventurera 



their persons punished by laws mode by men , would rush there to lay down your land war- 
in whoso election they have had no voice, and | rants upon the river shore between high and 
over whom they can exercise no control or ■ low water mark on the whole line of the hot- 
influence] Or would not these things, in any ■ der States! 1 solemnly declare as a citizen 
community whatever, be justly regarded as; of Ohio, that if you were to ofler us this pow- 
an intolerable grievance.' Go into the City ; er over tho Virginia shore, I would not tnke 
of Cincinnati, or into any town on the Ohio, ' it as a gift. — I would not accept a power that 
and ask its business inhabitants, what part of j would bring with it perpetual annoyance, col. ^ 
all their public streets, or places of resort, < lision, and never-ending controversies be- 
they could least afford to give up to tho con- ! tween those who are neighl)ors and whose 
•trol of the State on tho opposite bank, and i interest it is, and ever must be, to be friends, 
■rtjey would tell, with one united voice, that Before passing from this topic to the next 
the wharf on the river, and the shore of the head that I propose to discuss, permit me, to 
jiver, were the last that they could surren-; enquire, whether, in case you hold thatVir- 
<ler. And of what use, let me enquire, would \ ginia has a right to make arrests on the Oliio 
this power be to you, if you had it; but to! shore — that her lawa both civil and criminal 
3ceep up and nourish an everlasting enmity | extend there, you will not thereby involve 
between you and us, and administer food to a | your own people, on your own side of the 
jiever-dying feud? Docs it comport with that 5 river in a like respons biliiy to the laws and 
jegard for "tho convenience of the futui-e; jurisdiction of the State of Ohio! In a word, 
population" which the venerable Chief Justice \ whether a regard to your own policy and con- 
says Virginia must have had in view in pro-| venience wouM not admonish you to abstain 
viding for the erection of New States on thej from such a decision! I shall endeavor to 
Ohio! Is it consistent with this statesman- 1 show that pliicc the actual boundary where 
likfi and benevolent intention of Virginia, you may, — at the top of the bank— at the 
that if the people of the new States have oc- medium stage of the water — at low water 
«a8ion to erect a wharf at the water edge — mark — or in the middle of the channel,— and 
to carry a rail way to the river — to lay down Ohio has a right to do on the Virginia shore, 
a suction pump to draw up supplies of water | whatever Virginia has a right to do on the 
lor their steam machinery, or for the daily Ohio side. When Virginia passed her actof 
wants of the inhabitants of their towns — in Assembly in December 1789, to enable the 
a word; to approach the water and use it for people of Kentucky to form a Conatitulion 
a thousand new and nameless purposes, which {and become a State, she proposed to Ken- 
the fast multiplying pursuits and wants of | tucky certain conditions for her assent, which 
society, in tb« progress of that civilization | were to be binding on both parties. Ooe«f 



those conditions related to tlKJOlao river, and S froni a' grant of concurrent iurisdiction that if 
proposed lliat its use and navigation along its the river with tho Virginia jurisdiction ex-' 
course in passing Virginia ond Kent;icl;y, tends on tho Ohio sido to tho top of the bank, 
eliould be free and common to the citizens of; it extends with tho Ohio jurisdiction to the 
tlio United States, and that the resp ctive corrosponding place on tho Virginia shore—' 
nVZrciwMs of those States should bo roncttr- that if Virginia can make laws for tho river" 
rml with th f States possessi7}g the opposite shoreslbGiich on tho Ohio side between high and- 
of the river? Tliis conc'ition was assented to ] low water mark~can servo process there — 
by tlie convention that formed the constitution I can seize persons standing there and try 
of Kentucky, and the admission of Kentucky I them in her Courts for acts done there, so • 
into the Union was an act of assent thereto jean Ohio do the same things on the Virginia' 
by Congress. And thus validity and effect | shore. Need, I ask, whether the citizens of' 
according to the form prescribed by the Con-? tho City of Wheeling— of the Town of Par-' 
Btitution of the United States was given to j kersburg, or tho people of Virginia who- 
this compact between the two States, and is | dwell on the banks of that river, would be- 
binding and obligatory on both. That con- j satisfied or ought to be, with a construction' 
dition or compact is in these words viz: "The of this compact between Virginia and Ken- 
"uspand navigation of the river Ohio, so far tucky, that will bring the- laws of Ohio to' 
"as the territory of the proposed State (Ken- operate on their persons, conduct and con-- 
"tucky) or the territory which shall remain | tracts, while engaged about their daily and' 
"within the limits of this commonwealth; ordinary business at their Steam Boats, wharf 
"(Virginia) lies thereon, shall be free and | boats, and other craft lying at their shore;; 
"common to tho citizens of the United States, j and not only that, but when they are on dry 
"and the respective jurisdictions of this com- Hand between high and low water mark on- 
"momvealth and of the proposed State on ^ their own sido of the river! Nor need I say, 
"the river as aforesaid shall be co?icvrrenf ! that it could not have been understood by 
"onlyiciiA the Stales that maij possess fAe o;j' ^ those who made this compact that the limits 
"posite shores of the said river." (See Hen- j of the river were as broad as is now contea- 
aing's Virginia Statutes 13 Vol. page 19 Sec. 1 ded, or that compact would never have been 
11.) By every known rule for the interpreta- 1 proposed without qualification or restriction 
tioaofStatut.es, the word "river Ohio" (bunds upon the jurisdiction of the opposite states, 
in this compact means the same identical riv- 1 It has not been claimed in the argument 
er neither more nor less than is meant by for Virginia, nor can it be successfully, that 
"Ohio River" in the act of cession passed by Virginia by virtue of this grant of concurrent 
Virginia six years before. And here permit! jurisdiction, acquired any rights beyond her 
me, to enquire, what is jurisdiction? It is | territorial boundary wherever that may 
the right of dominion — of sovereign command be. It must be remembered that Virginia, 
ovorany place— the right to make laws for it | and Kentucky were the grantors of this juris- 
and carry them into execution; and all these diction~thc States on the opposite side are- 
rights where there is no convention respec- 1 the Grantees — the latter have granted noth- 
ting them are exclusive of the rights ot all irg — they niust themselves become grantor*- 
otliers. See Vattel Book 3, Chap. 7, Sec. before Virginia and Kentucky can come over 
83-84. I the line of their boundary, wherever that may 

The lexicographers define the word concur- \ be, which was created by the deed of cession, 
retrf tomean, "joint and equal, existing to- c And thus we are brought back again to the 
gether and operating on tho same objects." — | question already discussed, and already set- 
It follows then as ati irreeietable conclusion! tied in the case of Handley's lessee vs. An«i 
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' thonyi viz; where ia tho boliridfti '? by virtue of 
that cosBionl ! 

I havo closed the discussion ofthatquos' 
tion, and shall no\v proceed to a second and 
much broader enquiry. That Virginia during 
the war of the Revolution, set up a claim to 
the country beyond the Oliio river is unques- 
tionable. : But I shall insist and endeavor to 
prove that she never had a valid title to it- 



Sec. 22G; Wheatoh'8 liiw oC Natiohs 1 Vol., 
219.220. 

I have alrfeady shown that upon the fafita, 
assumed, the case of Handlcy's lessee vs,; 
Anthony was decided right. T shall show; 
in the course of my historical examination, 
that if the true facts in respect to the original 
title to the country beyond the Oliio had been, 
before the Court, and made a part of the rcr, 



thather title not only to it, but to both sides \ cord in that case, the decision then must oml, 
of the Ohio was disputed by the confederacy j would have been, that the middle of the Ohio, 
nnd by otiier States—that they claimed all | is the boundary. ' Tiie Supreme Court of tho; 
that she asserted a right to— that in the end | State of Ohio has two or three times acr 
she adjusted her claim by compromise as oth- j knowledged tho authority of that case- and, 
er sovereignties are in the habit of settling hdd in conformity to it that the low water 
their disputes— that it was thus settled and nmrk on the Ohio side is the boundary. (See; 
she relinquished her- claim beyond the Ohio.ja Ohio Rep. 310; 11 Ohlo'Rep. 142; Nov. 
with the express' understanding, that tho ac- No. 1843, of Western Law Journal, page H) 
ceptance of her act of cession was not to be| But that Court must be presumed not to 
taken as an admission by the confederacy, | have known, that Handley's Lessee vs. An- 
(who -was the Grantee) that Virginia had a thony was decided upon an erroneous assurap- 
title to the country ceded by her— that the tion of facts. I shall now endeavor to eS' 



separate and acknowledged right of Virginia 
to the country on the lower and of the con- 
federacy to that on the upper bank of the 



tablish the position, that the middle of^ the 
stream is, in fact, the true legal boundary be;' 
tween Ohio and Virginia, ■ i may as wellre*' 



Ohio begun with this compromise — and con- mark here that where a river or an arm of the 
- sequently, that the rights of the States on thai sea divides two coterminous countries, the 
opposite shores are co-eval with each other;] jaw of nations does not favor the exclusire 
and that this compromise controls and deter- claims of either, (such as is set up here by 
mines the extent and legal effect, of the deed { Virginia) to the whole rivers, 
of cession by Virginia. j > Mr. Wheaton in his treatise on the law of 

If I can succeed in establishing these facts, | jfations 1 Vol. 219-220 lays down the rule, 
which in a great measure depend upon his-j that where a navigable river forms the boun-, 
tory — then I shall have shown, that in thejdary of two States, the middle of the channel 
case of Handley's lessee rs. Anthony, the | jg generally taken as the line of separation 
Court and the parties fell into an error of* between them— that a claim of exclusive, 
fact in assuming, that Virginia had the ori- 1 property over rivers or portions of the ses 
.ginal title to. the Country beyond the Ohio, contiguous to a country is not to be viewed 
and shall have brought this case plainly with- 1 ^ith much indulgence — that the general pre*^ 
■in the principle of the law oi-nations already sumption that each owns to the middle bears 
adverted to, and recognized by the Court in strongly against such exclusive rights— that 
that casevizi'that "when a great river is the they are to be strictly construed and clearly 
boundary between two nations or States, if ( made out. From this doctrine it would foU 
'the original property is in neither, and there low that if I even prove it to be doubtful, 
bene convention respecting it, each holds to | whether Virginia had, in fact, a title to the 
the middle of the stream." 6 Wheat. 379. j country beyond the Ohio, then tho middle of 
Vattel's law of Nations Book 1. Chap. 22,j the channel is the boundary. The learned 
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Counsel for Virginia founda tho title of that 
State to the Territory beyond tlio Oliio upon 
the charter of King Jainos the first, in tlio 
year A. D. 1009, now commonly called, "the 
Virginia chnrlor^-^JJj^s is tho-^'oamo'titlo 
upon which sho^anwdlicr claim to it).nt-the 
period of the Arrferican Revolution, and when 
elio compromised hor dispute with tho Con- 
federacy. Tlu's appears from her act of ces- 
sion of tlie 20th of October 1783, passed to 
authorise her Delegates in Congress to con- 
vey tho Country to the United States, and in 
tho deed of cession made 'in conformity to 
the act on the Ut of March 1784. Tlie lan- 
guage of tlie act ofAssembly and of the deed 
of cession being, that they "conve^, transfer, 
«asslgn,and malie over to the United States 
"in Congress assembled for tho benefit of 
"said States all right, title, and claim as well 
"of soil as" jurisdiction, which the said Com*' 
" momvealth hath to the Territory within the 
"limits bf th^'Virginia Charier situate, lying 
" and being to tlie North 'West of the River 
"Ohio." (l.'Vol. L. U.S. 474.) 

I shall now proceed to' enquire whether the 
Virginia cliarter did, in fact, furnish a found- 
ation upon which that State ecu Id sustain a 
title to'the • country beyond the Ohio or to 
anyportion of the Territory West of the AI- 
H legheny mountains. To obtain a right un- 
derstanding of the legal effect of this charter, 
it is necessary to know what it, in fact, was 
—to whom and under what circufnstances it 
was granted. This Virginia charter, was not, 
as the name now given to it, and that by 
which it is called in the act of cession would 
seem to imply, a charter to Virginia, or to 
the colony of Virginia, or to the people of 
Virginia; but it was a charter by James in 
1609, to a company of gentlemen residing > 
principally in and about the city of London, 
«nd who by that charter were organized into 
a corporation under the name and style of 
"The Treasurer and Company of adventur- 
ers and Planters of the City of London for 
the first Colony of Virginia." By this char* 
ter,the King in the first place authorised this 



company, which was -anciontly- called/ "th^ ' 
London Company," with hia license to ' pur-- 
chase and hold "any' manner of lands, toiie- 
"ments, aiid hereditaments, goods a nd chat- 
«tols within our realm of Englandj and do- 
" minion of Waica." -He in the next place 
grants to tho corporation, their successors and < 
assigns, "all tlioso lands, countries and tor- • 
" ritorios, situate^' lying and being in that part 
"of America called Virginia, from the point 
"of land> called Capo or Point Comfort all 
" along -^the sea-coast to the Northward 
i"200 miles, "and from tho said point of Capo 
" Comfort all along the sea coast to the South- 
" ward 200 miles, and all that space and cir-. 
" cuit of land lying from tho sea-coast of the 
" precinct aforesaid up into the land, through- 
" out from sea to sea West and North-West; 
" and also all the islands lying within one 
"hundred miles, along the coast of both seas. 
" of the precinct aforesaid" — to hold the samo 
in free and common socage. See Henning's 
Virginia stat. 1 Vol. 88—89—1 Vpl. Hazard's 
Coll. 64-65. 

The first thing that strikes us in reference 
to the question we are now making is that, 
that the fee to the country is vested ' in the 
Corporation, their successors and assigns-^ 
and not in the colony or people of Virginia. 
By the words "from sea to sea," the Atlantic 
and Pacific are supposed to be meant. The 
grant begins by drawing a base line of 400 
miles in length along the ^ Atlantic coast, of 
which Point Comfort is the centre, the Nor-' 
them extreme of which would be' at or near 
Cape May in New Jersey, and the Southern 
termination at or near Cape Fear in N. Car- 
olina. From one of these terminations a line 
was to be drawn West, and from the other 
North West, back into the land "from sea to 
sea;" but from wh:ch extremity the West 
and from which the North West line is to be 
run, the grant does not specify. If the West 
line be drawn from the Northern termination 
of the coast line, and the North West from 
its Southern termination at Cape Pear, it 
would leave the Stats of Ohio West of and 



f)Oyoiid tlio' grhnf;' hut an thcso two lines 
vrould come together before reaching the sea, 
the Virginia conBtruction,und for that reason, 
I suppoBO the correct one, always has been* 
that the West line muat be drawn from the 
Southern termination, on the coost, and the 
North West lino from the other extremity 
of the coast line. If the linos be drawn in 
this way, the West line would strike the Pa- 
cific in the Gulf of California some eiglit de-" 
grees of latitude south of the present bound- 
ary line between the United States and Mex- 
ico. The other or North West iin<;, would 
cross into Canada some where Letweon 
Lakes Erie and Ontario, and strike the Paci- 
fic in the Arctic Circle some wliere North of 
Behring's Straits, embracing a portion of the 
Continent tliat would make not less than for- 
ty-five or fifty States of equal extent of ter- 



penetratod froni cither ocean | ond excepf 
the lino of coast along itfl' Atlantic border, 
the vast region' of country embraced witliin 
the limits of this grant, was a sealed book to 
the world, of whose conjj^nts all civilized racn 
wore profoundly ignorant. ' that day, the 
idea of finding a passage between the Atlantic 
and Pacific, through or around the Nortliem 
part of the American Continent, agitated the 
minds of men, and deeply engaged the atten. 
tion of Kings. Enough had been discovered 
by navigators to excite their hopes, and great> 
ly to deceive them as to the real extent and 
character of this part of the continent. Sir 
Francis Dralce, not long before, from the top 
of a moimtfliin in the Isthmus of Darien, had 
set'n both Oceans. This naturally led to the 
inferience that tire continent was a long and 
narrow strip of country. Some two or three 
years before the date of this charter, a small 



ritory with the present State of Virginia. 

The very magnitude of the grant is calco- \ English Colony had settled down near Point 
lated to astound us. That n territory of such Comfort, under the auspices of this London 
immense extent should havo been given away \ Company, who in 1606 had obtained a charter 
by the Crown to a company of adventurers, 
who proposed to plant a small colony there, 
seems to be all but incredible, and irresistibly 
leads the mind to suspect that the grantor la- 
bored- under some great misapprehension or 
mistake. To determine what effect the law 
of nations would give to* this grant, it will 
be necessary in the first place, to turn our 
attention back to the state of things that then 
existed. And here I may as well remark 
what I intended to have said before, that I 
fully agree with the learned Counsel for Vir- 
giaia, that in searching for the interpretation 
and legal efiect of this charter—of the Deed 



I for a narrow strip of country on . the coast, 
i which, on account of that settlement, m 
; made the centre of the new and second charter 
i in 1609. Smith, in his history of Virgima,re- 
1 Ifttes a fact, which shows that at thattime.it 
; was the belief in England, that the SouthSea, 
I as the Pacific was then called, was but a short 
distance from the Atlantic. He states tint 
1 in the year 1608, the year before the dateoi 
the charter, " they fitted up in England, a 
I" barge for Captain Newton, who was after- 
wards a Deputy Governor of Virjriuia under 
I" the charter, which for convenience of car- 
riage might be taken into five pieces, 



of Cession by Virginia to the United States — " with which, he and his company were in- 
of the arrangement or compact between VIr- r'structed to go up James River asfar asthsj 
ginia and Kentucky granting concurrent ju- j" falls thereof, (where the City of Richoaonlj 
risdiction on the Ohio to the opposite States — | " now is) to discover the country of the Mona-j 
we are to look wholly to the law of nations!" kins; and from thence they were to pro 
— whose principles are broader and largeri "carrying their large beymd the faU3 la coijxfxil 
than those of the common law, or any other "them to the South Sea, being ordered notttf 
mere municipal code. At that time, the North ; " return, without a lump of gold or a certainlffl 
West Coast of America was wholly unknown i; " of the said Sea:" — The discovery of g<?^ 
— rthe interior of the continent bad never been i: and of v a passage into the PacifiC) beingt^ 
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(t<vo' great ideas 6i that age in respect to 
America. 

Smith also gives an account of a voyoge of 
■dlscoveryi which ho made that saino year 
1608, from Jamestown up the Chesapeake 
Bay) and says, "that the tidings which were 
•< brought on their return, gratified the expec- 
"tatlons of every one, that according to the 
"relations of the Indians, the hay stretched t«- 
" to the South Sea." The charter was granted 
the next year. Considering the state of the 
knowledge of the geography of the country, 
then) can be no doubt King James imagined 
ho, in granting tliG territory from sea to vea, 
was disposing of a countvy of no great extent 
•inland; and fully accounts for what would 
otherwise be incredible. Prior to this time, 
however, the English navigators had explored 
the coast of Virginia, and discovered its rivers, 
which, as already stated, had been followed 
up by a settlement near Point Comfort. This 
by the acknowledged law of Nations gave 
title on that coast to the King of England; 
and if the distance between the Oceana had, 
in fact, been as small as. was then believed, 
iwit*!! a practicable water communication be- 
iweehTtliem, ho would as that law was then 



written. It is plain Kings cannot grant wltat 
does not belong to them more than other men. 
The law of Nations forbids it. If it wero 
permitted, it would fill the world with contOQ- ^ 
tion and unsettle all public rights. Nor can 
they grant that which belongs to nobody— 
that which has never been ' subjected to the 
actual possession, use and dominion of man. 
See VattelBook 1. Chap. 18. Sec. 203-204- 
205-206-207 and see note to Sec. 207. And 
this presents the question, how much of the 
granted Country did the Crown of England 
own] To answer this enquiry satisfactorily, wo 
must resort to those principles, which have 
been settled by the law of Nations. Jt is a 
rule of that law, that the first finder and ac- 
tual permanent occupier of an unknown un- 
inhabited Country, acquires an exclusive 
property in and dominion over it; subject 
however to this qualification or exception, 
that the quantity of territory appropriated by 
him must be proportionate to his wants and 
his ability to use it. The general rule is that 
the first discoverer and occupier acquires 
title. Spain first discovered this Continent 
and made the first settlement on it. She 
therefore as the first finder and occupier 
claimed and is now admitted to be, have been \ claimed the whole of it. This was a spe- 
the propriBtor of the whole Country embraced | cious claim; but it was resisted by other Na- 
within the terms of his grant. But if the i tions, and England was one of them, who 
King of England, had any just conception of insisted on the qualification of the rule. To 
the Country, then he could not have granted strengthen her claim, Spain applied to the 
away, or rather attempted to grant away all | Roman Pontiff' who was then in the zenith of 
this territory without, as I shall hereafter, | his power. • The Pope, as the Vicar of Christ 



«ho\v, a direct violation of the foundation 
principle on which he could alons support a 
claim to any part of the con tinent of Amer- 
ica. It is therefore quite apparent, that in 
makingthls grant King James did not intend 
to overstep the law of Nations by disposing 
ofwhat did not belong to him. And now, i 
am prepared to put the enquiry, what did the 
charter, in fact, grant to this CompanyJ I 



on Earth, granted the whole Continent to 
Spain, and forbid all other Sovereigns or 
people under pains and penalties from enter- 
fering with it. No Nation in Europe, how- 
ever, except Portugal which had got a similar 
grant from the Pope of the Countries be- 
yond the Cape of Good Hope, paid any at- 
tention to this grant. England was foremost in 



resisting it, in insisting on the qualification 
answer, as much as the croion of Englandlol the rule, and in sending out her navigators 
hadtitkto— just as much aslelonged to it andno explore the uninhabited portions of the 
no more. For all beyond that, the grant was | Continent, and in forming settlfements on 
Dot worth the parchment on which it was | such parts of it as were vacant, This same 



u 
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King Jamofl t was panicularly ' activo in hisi From a regard to tho fitness of things, to 



.opposition 1:o this pretension of Spain. He 
I sent out navigators on voyoges of discovery 
•—granted charters anil planted. >o0loniea.-r- 
When ho made this grant, a little band of hie 
subjects had planted themselves on tho coast 
lOf Virginia, who altogether vwould maks/tia 
. small village, o,nd coUld not tpossibly for cen- 
turies to- come actually .people tho Country 
. embraced within vvhat'are no.\v known to be 



provide for tho luture wants and. bnsinoss of 
men, and to give ample but reasonable scnpo 
for tho expansion, of newly formed cotniiiu. 
nities, a somewhat : liberal application has 
been given to these principles. It has been 
ami is a received'' doctrine, that tho nation 
which firstvdiscovors a river and permanently 
settles on-its waterB,"thereby acquires title to 
all the territory;;drained by it. And this is 



its limits— which are almost as large as all of Ibelieved.to be as far as these principles have 
Europe. If therefore lie knew what he wasi been extended, or their extension acltnowl- 
granting, as we know ho did not, he was|,edged,.. On that ground, the United States 
■guilty of a gross violation of the principles of ! now claim the whole (Country drained by 
his own government, and jof the law of Na-j the Columbia. River. Great Britain does not 
•tions. Both England and the United States i deny tile principle to this extent; but siiedis- 
are now engaged in a controversy about a | putcs the fact of our prior discovery and set- 
large division of the Territory embraced in tlcment on the waters of that river. At the 
this grant — and both found their claims upon date of this cliarter, neither the Ohio River 
discovery and settlement made near two hun- nor any of its waters, nor the countries be- 
dred years afterwards. Vattcl after laying yond it, had been discovered, much less occu- 
down the rule, that all. mankind have an f pled. Nor was it discovered or occupied for 
equal right to things that have not yet fallen near or quite a century afterwards. To how 
into the possession of any one, and that they much country thennvithin the limits of that 
belong to him v/ho first takes possession of charter had tho crown of England atitlfj 
them, says, "but it is questioned whether a i which the law of nations would reeogjiise^aj 
"nation can by the bare act of taking posses- valid] I answer, to so much as is^ 
"sion, appropriate to itself countries which it the rivers that flow into the Atlantic, andliaJ 

does not really occupy, and thus engross a [been discovered by the English navigators, 
"much greater extent of territory than it is j followed up by settlement, and no more.— 
" able to people or cultivate. It is not diffi-| In other words, to the top of the Alleghenies; 
"cult to determine that such a pretensionithose highlands that divide the known from the 
"would be an absolute infringement of the] then unknown rivers. Beyond that the char- 
" natural rights of men- and repugnant to the Iter was clearly a nullity, on the sameprinci- 
" views of nature, which having destined thai pie that the Pope's grant of the Continent 

whole earth to supply the wants of -mankind | was repudiated by the law of nations. Both 
■" in general, gives no nation a right to appro-j grants belong to the same class. It is plain 
"priate to itself a Country except for thel Virginia must look to something else than to 
" purpose of making use of it, and not of hin-| that charter for a title to the Country beyond 
" deringothers from deriving advantage from! the mountains. And here permit me toad- 
" it. The law of nations therefore will not ac-\ vance one step further. For the sake of the 
"knowledge the property m.d sovereignty of a| argument, I will imagine that the charter didi 
" nation over any uninhabited Countriesj exceptl in tact, \ est in the corporation, a vahdtitla 
"those,of which a has really taken actual pos-\xo nW ihxs boundless and unknown region.— 
" session — in which it has formed settkrnents, or \ And now let me. enquire, did it remain in 
" of whtcfj^it makes actual use, See Vattel,) force, and perpetuate and transmit an unex- 
JJook 1, Chap. 18, Sec. 208. . \ tinguished right to the countries down to tte 
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dato of tho deed of* coBsion irt 1784?' Thla 
charter among other things provided for a 
■council of thirteen persons who were to hold 
their sittings in tho City of London, id ■whom 
was vested tho power to appoint to, and <. re- 
move' from ofHco the Governor and all other 
officers'of tho Colony, "and also to make, or- 
"dain and establish, all manner of orders, 
.(^laws, directions, instructions,, forms and 
" ceremonies of government and magistracy, 
'•fit and necessary for, and concerning tho 
.•'government of said colony/and plantation.' 
; Hazard's Coll. 1. Vol.. 67. Tho charter de- 
prived tho Colonists of. all power or vbice iri 
• tlieir own affairs; and what made it all tli« 
worse, they were to be governed by this coun? 
oil three thousand miles off, compQeed of men 
•who/hadno opportuuity to see with their own 
eyes, tho bad effects of their follies, mistakes 
' or nets of oppression. As .might have been 
expected, matters went on badly with the 
Colony. Complaints of abuses of the home 
•Council, of the Colonial Governors, and of 
official oppressions on the colonists were per- 
petual. This state of . tilings continued for 
fourteen years, when the King caused a writ 
of quo' warranto to be issued against the Cor-; 
poration for abuse of power. At cUe Trinity 
•Term of the Court of King's Bench in 1624, 
judgment v.'as rendered against the corpora, 
tion, cancelling the patent and ordering the 
•franchises of the charter to be resumed by 
the crown. Sec Chalmers Annals. 62.. 

Thus ended the charter, and the Crown by 
the judgment of tho Court became re-inves- 
ted with the fee of the land granted to the 
Corporation. In August of the same year, 
the King issued a commission appointing a | 
Governor and eleven Councillors to reside in | 
the Colony, to whom the government of its| 
affairs was committed. [1 Haz. Coll. 189.] i 
This Commission^^ives a history of the pro- \ 
ceedings in the quo warranto — the judgment, } 
and the causes for which it was rendered. — \ 
Thus Virginia became v^hatis commonly cal- f 
led, a Crown Colony, and so remained down \ 
to-thedate of the American Revolution.— 



Tho King in this mattGri-appedra to have ac«-. 
ted with fairness, and with a viow to tho wol-- 
fare of the pooplo of tho Colony. He con- • 
lirmed to thorn, all their property, and all 
rights to lands, which they, had purchased of 
the corporation.^ It cannot be denied that the- 
King's' bench had full power to render this 
judgment; nor was tho regularity of the pro- 
eedings ever after called in question so far 
as I can find. By this judgment, the people 
of the Colony were placed on the footing of 
other 8ubjects .,of th0; Crown, and their con- 
nexion with tho Corporation dissolved. The 
Crown now again held the territory as it held 
it before the charter— and thenceforth sold 
out, or granted away, the vacant lands at its 
pleasure. . If it be .urged that the vacation of 
the charter was a liighflianded measure— an 
unjust attack on the rights of the colony and 
its people, and therefore the judgment of the 
Court' ought to be disregarded and treated as 
a nullity; and the charter held .to be in full 
force, the judgment to the, contrary notwith- 
standing: — the answer is, that the Legisla- 
tive and public proceedings of Virginia prove 
the very reverse of this. It was natural,, that 
the corporators — the., menj who had thus 
been deprived of their property, should en- 
deavor to get it back, and to obtain a renewal 
of their charter on which they had expended 
much money. They, as it appears, made the 
attempt; but it was strenuously and success- 
fully resisted by the people of the Colony. — 
About lifteen or sixteen years after the disso- 
lution of the Corporation, the Governor and 
Council of Virginia sent an inhabitant of the 
Colony to- England of the name of Landis 
on some public business. Instead of attend- 
ing to the mission on which they sent him, he 
exhibited a petition in the House of Commons 
praying for a restoration of the letters patent 
of incorporation to the late London Company. 
He was probably invited to this by the old 
members of the corporation who lived in Lou- 
don. When news of this proceeding came 
to Virginia, the Grand Assembly, as their 
General Assembly was then, called, took the 
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matter in hand. According to their e^tement 
■ctliey had a great and solemn debate on this 
•fiubjoct; v/hich rosultod in passing an Q^ct pre* 
faced by. a preamble, or declaration (a)si they 
>caU it) setting forth their reasons for passing 
it. They commence by averring that<Lan- 
•dis had mistook the business on which they 
sent him — that he had no authority from them 
to present the petition. They proceed to 
expatiate in strong and eloquent language 
on, the intolerable abuses of the old corpora- 
tion, and on their comparative happiness and 
prosperity under their new government. — 



Aboutthirty years stilllator, the Grand As- 
sembly sent certain agents toEnglondto en- 
deavor to procure a modification of the Colo- 
ny government. In their correspondence with 
the officers of the crown the old charter it 
mentionedby<them, in which they say, the old 
charter was "ailed in' at the instaimanifor 
ihe sake tof th planters. [J2 vol.ilenning's stat. 
626.] It would seem to be quite too late, now, 
to set up or insist on the validity of a charter 
v»hich was vacated at the instance and for the 
sake of the early coloniats— that relieved then 
from opprefision— advanced their happineBS 



They deny that they or the people of the col-> and i)rosperity — the renewal of which, they 
ony over desired or sought after a rcstora- 1 never sought or desired, and firmly resisted, 
tion of the corporation, and they say that"tho | • I have now done with all I propose to say 
" old corporation cannot by any possibility bo { on the subject of the charter; and will next 
" again introduced without absolute ruin and | direct my attention to the new government 
" the dissolution of the Colony." And final- 1 established in its place. 
Jy to sum up the whole, they "declare and tes- 1 Virginia now (became, and as I have ul* 
tify to all the world, that they will never ad- 1 ready said, ever after remained, till her sopat- 
mit the restoring of said company," saving, | ation from the mother Country, a crown Or 
however, to themselves, "a most faithful and i Royal Colony. And hero permit mo to at 
loyal obedience to his sacred Majesty their j vert to one impoctant distinction between a 
dread Sovereign." All this is followed by an charter and a Royal Government. Wliatever 
act declaring that any person who shall en- rights are secured by the charter cannot be 
deavor to restore or reduce the colony to a jnfriaged or altered by the crown without the 
corporation or company shall forfeit all his consent of the Corporation; nor abrogated un* 
estate within the limits of the colony, one i less by judgment of law founded on proof rf 
half to, the informer, and the other half to | some act of omission or commission, whicfi 
public uses. This act was passed on the 1st | works a forfeiture or dissolution of the Cor* 
of April 1641. See 1 Vol. Hen. Stat. 230. | poration. .Bat where the government is fouh- 
The history of Virginia shows that these \ ded on Royal Commission, as that of Vii^inii 
colonists had good reason to resist the resto-| was on the dissolution of the Charter, it is a 
ration of the corporation. The charter gov- 1 mere creature of the Royal will — its bounda- 
cf nment from the time of the first charter in \ ties— its powers — all its machinery of gov* 
1606, had existed about 18 years hefore its | ernment, may be modified, altered or an- 
vacation. During that time more than nine i nulled at his pleasure and discretion. That 
thousand emigrants had been sent to Virgin- 1 the extent of the Royal provinces depended 
ia, and yet at the dissolution of the corpora- iupon the pleasure of the crown, who might 
tion, the colony w^as reduced to about eighteen alter their boundaries or dismember them it 
hundred. When this attempt was made to | will, see the case of Johnson w. Mcintosh 8 
restore the charter, the new government had | Wheat. 543. 1 Story's Com. 143. 
been in operation about the same length of Numerous instances might be adduced, 
;time, and the population of the colony, had i where ancient boundaries v;ero restricted dr 
.risen up to about twenty thousand. [1 vol. I enlarged— where established Colonies wete 
Jttarshall'sLifeof WaBh,68.] jdivided, and where two were united into ons 



17 



l>J;;or(ifer'of the King* There was ecorcely a 
•provinco in America, at the. commencemont 
of tho/ Revolution, in regardf to which this 
power had not been exercised, and in respect 
,'to some of them in repeated instanceB. f Tho 
authority of tho crown to make, these changes 
seems never to have been questioned. Prom 
•this distinction between a chavlsr and a crown 
.cpibny, it results that tho former hae a vested 
right to its boundaries which cannot be dian- 
ged or aljrogated except in one of the modes 
already stated; while a royal provincts has no 
Biichright. It thertforo becomes all impor- 
tant to look into the Colonial history of Vir- 
ginia, and sec, what the crown in fact, did in 
respect to the boundary and limits of the 
province, while it remained a crown Colony. 
Tlie royal government was established on the 
.dissolution of the Corporation, without speci- 
fyingony boundariesyr-theKing's commission 
merely declaring, that the persons to whom.it 
was oddressed, were-. appointed the Governor 
and Council of "tho Colony and Plantation 
in Virginia." See Haz. Coll, 189. 

It is a specious argument on the side of 
Virginia to sayithat if no change was made in 
this respect, it is to be presumed the ne.w gov- 
ernment was co»extensive with the limits of 
the old charier;- - And I admit, if the Crown 
of England had owned all the Country em- 
braced within it, the argument would.be sound- 
But here again the principle of the law of na- 
tions returns in all its force, that the limits .of 
the hew government, must, of necessity, be 
restricted to the territorial rights of the crown. 
The king could no more set up a government 
over a Country not his own, and where he 
had no subjects,, than he could grant .it away 
by charter. The arguments,against both are 
tlie same. This rule of the law of nationsJa 
founded on the plainest principles ofcommon 
sense and of public policy. . ..It., results-from 
the authority already cited to show bow. a na- 
tion may acquire vacant territory .and estab- 
% government in :;it. It. results from the 
% of. the national or high domain, as it is 
winetimps called, which is held to be insep- 



arable from .lho spvoreignty.-T'CSeO'iynttjal 
Book 2, C)iap; 7, Sections ,7^; to ^4incluaivo.> 
It follows also from th&> equality of natiorra, 
in respect to which, the law is, thit ffy/)Mt ia 
permitted to one nation isipermitted, to all, 
and what is not. p,erini1;te.d,to,oi)e. iB not per- 
mitted to any.'? .When tho. new government 
was established) in 1624, the samp benighted 
igmu-ance of the interior of the Country stiU 
prevniled.that exiBted when the charter. was 
granted .sixteen years before. Neither tho 
river.Ohio nor any.of its waters were known. 
Consequently the rightful limits of tho , ter- 
ritory; of the Crowii were still confined to tho 
sources of -the .rivers that flow into the At- 
lantic. There was still only a feebb settle- 
ment few in numbers, not exceeding eighteen 
hundred — comiined to tide water, and on the' 
decline. .It is therefore impossible to ima- 
gine, that the King in- granting his commis- 
sion,, for the .government of this little handful 
of people intended under the name of "the 
Colony and plantation in Virginia?' to ex- 
tend a government oven^ the vast region, be- 
tween the Atlontic and Pacific embraced 
;. within the terms of the old charter. If he 
intended to confine the government to £uch 
i. territory as in fact, belonged .to . the crawn 
.whatever that might be, it,.was».all right,.;but 
if he intended to embrace more^ he acted in 
violation of the law of Nations, .-.which is as 
obligatory on Sovereigns- , as on private per- 
sons. (See Vattels'- preliminary Chap. Sec. 
7.) In the absence" of proof to the contrary, 
itis not to be presumedithat he intended to 
ofiend against the la w. of nations by attempt- 
ing to set up a government over what did not 
belong td him, and where he had no subjects 
to be governed. , If he was ignorant of. the 
extent of Country between the two seas, and 
of the actual extent of bis territory,. as we 
knov/ he was, the law of nations will restrict 
the operation of his act to what was lawful. 
This is my answer to the argument, that the 
new government must be presumed to have 
been co-extensive with the limits of the old 
charter. In 1632, only eight years after Vir- 
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jginiabiacaine a Royals Colony, Charles 1st I swer says, -that tthe half degree of latitude 
granted Maryland to : Lord Baltimore. In must refer to the Eastern boundary on the 
1662, Charles 2d, granted Carolina to Clar- 1 Sea Shore. In this, he is doubtless, correct, 
ehdon, Carteret and others, and in 1680 he| as before that time (1671) the Carolinas had 
granted Pennsylvania to Wm. Penn. All of been granted on the South and Maryland 
these were within the- limits of the old char- 1 on the 'North, both taken out of the old char- 
ter, I will now direct your Honors atten- 5 ter limits. 

tion to an item of history to «how how this I Question. — ^"What rivers, harbours, or 
matter, of the extent of the province, was un- roads are there in or about your government, 
derstood here in Virginia in those times. : and of what depth and soundings are theyl" 

In the year 1670, the Lords Commissioners Answer. — ^"Rivers we Inve four, all able 
of Foreign Plantations sent out from Eng- i safely and severally to bear and harbour a 
laind a series of enquiries, respecting Virginia, | thousand ships of the greatest burthen." And 
addressed to Sir William Berkeley, who was | for the names of these four rivers he refers 
the Governor of the Colony and had been for | to his answer to a preceding question which 
thirty years; except a short interval in Crom- \ was, "What castles and ports ore withlnyour 
•well's time; andwho,consequently,rausthavej government, and how situated." 
known better than any other man, what were Answer. — "There are five ports in the 
the limits and extent of the government over \ Country, two in James River, and one in the 
■which he had so long presided. I three -^ther rivers of York, Rappahannock anii 

Judge Marshall in his history, says of Sir- Potoma- 
■ William Berkeley, that "he was highly respec- 5 Put these several answers together aoi 
table for his rank and abilities. He was still | they amount to this., that Virginia for her 
more distinguished by his integrity ,by the mild- \ Eastern boundary along the sea shore had half 
ness of his temper, and the gentleness of his j a degree of latitude — that in the interior, stc 
manners." They were answered by him thej embraced the Country drained by theJameb, 
•next year. These enquiries with their an- York, Rappahannock and Potomac Rivers.- 
swers will be found in the 2 Vol. of Henning's It is a perfectly plain and well defined gee- 
"Virginia Statutes page 511 to 517. Mr. Hen- eral description of that part of the present 
ning prefaces them, with the remark, that "a State of Virginia wliich is situated to tie 
" more correct statistical account of Virginia, ] East of the Alleghany Mountains. This m 
" at that period, cannot, perhaps any where the Virginia of that day, as appears by tk 
" be found. The answers appear to have been answer of the man, v.-ho for near thirty jm I 
"given with great Candor, and were from a | had been its governor — a man of ability anl 
"man, well versed in every thing relating to \ integrity — an answer not casually, carelesslj 
"the Country, having been for many years or incidentally given; but officially and dirtd- 
" Governor." ly, with care and deliberation for the infor- 

To the question, "What are the boundaries rnation of that department of tlie home gov- 
and contents of the land within your govern- 5 ernment, which had charge over tiie Colon- 
ment?" | ies. Its correctness therefore can not if 

He answers: — "As for the boundaries of doubled. When enquired of "what rive" 
"our land, it was once great, ten degrees in there are in and about his government!' 
" latitude; but now it has pleased his Majesty Does he name the Ohio as one of thetn,o! 
" to confine us to half a degree. Knowingly,! any of its great tributaries flowing into h 
" I apeak this— Pray God it may be for nis from the East, such as the MonongabeW 
" Majesty's service, but I much fear the con- Kanawha, Kentucky, or Tennessee! Hj 
" traty." Mr. flenning in a note to this an- j knew nothing about them, and if he did, tlf 
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it is plain he did not regard them as being? rise to some of the greatest events of the 



within his government. There is another 
omission in these answers, that shows that it 
was not then understood, as is now conten- 
ded, that the new government embraced all 
the Country within the limits of the Virginia 



next. Two years after Gov. Berkeley had 
given this information to the home Govera- 
ment, the French, whose settlement at (Que- 
bec was co-eval with that of the English at 
Jamestown, penetrated through the great 



Charter. Pennsylvania was already within Lakes, and passing over the Coustry from 
its limits. These answers were , given nine Lake Michigan, through the Fox and Wis- 
years before the grant to William 5?enn. The | consin rivers, entered the Mis8issippi,descen» 
fact that he does not name the Delaware or Tded it a thousand miles, and returned again 
Susquehanna among the riverfe in his govern- nnto the Lakes through the Illinois river.— 
ijnent proves very clearly that he did not re- \ The report of Joliet, a Missionary, who with 
. gard that country as part of the then Virginia, \ a party of men, had performed this expedition. 
Those rivers and their location were well | excited the enterprise of Le Salle, a French 
known in 1671. And if the new government ( Officer, who explored the Valley of the Mis- 
was understood to embrace all the old charter jsissippi and in 1683,^ founded Cahokia, Kas- 
limits, would he not have regarded all of the! kaskia and some other Villages, and return- 
territory,as within his government, and as still | ing to France laid before toe French Cabinet 
being a part of Virginia which had not been | a scheme pf forming an establishment at the 
granted away to Lord Baltimore in that quar- tiiOuth of the Mississippi and by a connected 
ter? And if so, would he have forgotten to | chain of settlements and military posts to 
name the rivers in Pennsylvania in his an- 1 draw a cordon around the English Colonies 
BwerJ Judge Marshall, states that in 1622,| wliich had no where penetrated beyond the 
tivo years before tiie Colony of Virginia was | Alleghany Mountains. The King of France 
])ut into Royal Commission, the settlements | entered into the views of La Salle, and took 
Jiad extended along the banks of the James,! immediate measures to carcy them into ex- 
York, Rappahannack and even as far as thejecution. This project was viewed for a long 
Potomac. It is very plain, that Governor ) time by the English with little concern, and 
Berkeley regarded the Virginia settlements on | as little more than a wild chimera; but. the 
the Coast, and the Country drained by the ! French steadily pursued it for half a century 
rivers flowing through the settlements, as | or more, till they had possessed themselves 
embracing hia government and the whole ofiof all the commanding points on the Waters 
it. This gives to the Royal Commission un- , of the Mi5>sissippi and St. Lawrence, with a 
dervvhiciihc was acting, a reasonable inter- connected chain of settlements from the Gulf 
pretation; while that n< ' contended for by | of the fst. Lawrence to the Gulf of Mexico. 
Virginia, which would extend his government It was then that the English awoke to a con- 
to the Pacific, is most unreasonable and ex- viction of the reality that their neighbors bad 
travagant; as well as repugnant to the law of laid the foundation of one o( the most magni- 
nationa, as has been already shown. But a ficent empires the wcJrld had ever seen, and 
new state of things was now shortly to arise | which, in time, would overshadow, if it did 
—the curtain, which had so long hid in dark- 1 not destroy the power of Britain on this Con- 
ness the magnificent Valley of the Mississippi I tinent. But at that period <he English had 
and its tributaries was soon to be drawn BBide, I vastly the advantage of the French \n the 
and lay it open to the view of the world. — j number of their Colonial population. No 
Biscoveries were now about to be made, 1 sooner were the English sensible of their 
which formed the basis of one of the grandest | danger than disputes began to arise between 
political conceptions ofthat century, and gave] tliem and the Freach about their boundaries, 
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aud especially about their respective rights | the waters of the Mississippi she maintained 
to the great Valley beyond the AUaghany | uninterrupted possession of tha country i^r 
Mountains.. | near three quarters of a Qentyry. Oliioholdp, 

The French claimed the CoujiV-y, beyond] what in respect to Oregoh i.s now the Araer- 
the IViountains as the first explorers and first j.ican side of the question., Stoddard in his 
permanent occupiers of it. The British res- 1 history of Louisiana says that prior to the 
ted their claim on theground»tlint they were! time of the cession to. England, the whole 
the first explorers and first permaueut cccu- .territory on hoth sides of the Mississippi sit- 
piers of the Ailantic coastj and that all the in- 1 uated between the laHps and tlio Gulf of Mex- 
terior from sea to sea, .was but an appendage] i^o, and between \,\\c Mexican and Alleghaoy 
to that coist. Judge Marshall, in his histo- j mountains, went under the general name of 
ry, ^las stated the claims of the two parties Louisiana — tlia.t part of it ceded to the En- 
ia these words — "While Great Britain claim- g}ish lost the name, (page 71.) Assuming, 
" ed an indefinite extent to the West in con- thep, Jhat Eiit'.land by that cession for the first 
" sequence of her possession of the sea coast, time acquired a valid title to the Valley of 
" and as appurtenant thereto, France insisted | the Ohio, the question' presents itself did tho 
" on confinin.r her to iho Eastern side of the ' crowi; awacb it to Virginia! This it hid an 
"Apalachiai. or Alleghany mountains, and i undoubted right to do or not,, at its pleasure. 
" claiiuod the whole countries, whose waters (For it is idle to say that the colony had any 
" run into the Mississippi invirtueof her right power cr control over the king in this matter. 
" as the first discoverer of that river. The j From the time Sir William Berkeley in 1671, 
" delightful region between the summit of j gave the ansv/^rs already spoken of, down to 
"those mountains and the Mississippi, wasitlic Treaty of Cession by Prance in 1763, no 
" the object lor which these two poworful.na- i alteration, that I can find, vvas made by the 
" tions contended; and it soon became appa- 1 crown, or by its authority in the limits of 

rent that the sword alone could decide the ! Virginia, unless tlie grant of Pennsylvania 
"contest." (1 vol. Marsh. 3.02;) It was so de-| to VVilliam Penn in IGdO be regarded as such, 
cided. The capture of Quebec — the.destruc-^ This brings us down. to within ^thirteen years 
tion thereby .of the seat of the French^pow- of tho Declaration of the American Indepen- 
er — the cession by France to England. of Can- 1 dence. Let us now see what, was done with 
ada and of the whole Eastern valley of the | the ceded territory by the crown during that 
Mississippi, with a small reservation near ^ interval. The treaty of cessiiui by France 
its mouth, are great events with which all i bears date civtho 10th of February 1763.— 
are familiar-- Thus Great Britain in 17G3ac- On the 10th: of October of tliat year, the 
quired title to the country beyond the mojin- > King of England issued a royal proclamation, 
tains by treaty of cession. I hold that that | which ,haa a most material bearing on this 
cession was the beginning and foundation of ; question^. It commences by reciting thatby 
her title; for the chapter of ti)e law of na-itho late treaty with France, the Crown had 
tions to vv'iich I have already called tliG jat- 1 secured valuable and extensive acquisitions 
tention of the Court, pointing out and pre- J ot territory in Arijerica; and proceed:-; tu make 
-scribing the mode in which nations may ac- > known that letters patent had been issued for 
quire title to vacant and unoccupied territo- !the establishment within the countries ceded 
ry, shews that the French had complied with ;.to the Crown of "-four distinct and separate 
all the conditions that law imposes; while En- ^governments styled aud called by the names J 
gland had complied wirth none of them. She i of Quebec, East Florida, West Florida and j 
-had neither discovered nor occupied the coun- j Grenada." It then marks out the boundaric! 
try in dispute, or any part of it. That law | of these governments, after which, it goes on 
also shows, that the claint of England, that j to annex certain new districts of country to 
her possession of the Atlantic coast '\n. this part J the provinces, of Newfoundland, Nova Sco- 
of America carried with it, as appiirienant to \ tiaand Georgia; but the, country between the 
n', the whole interior of the conlinent,or any 1 Alloghenies and the Mississippi is notinclu- 
part of it, beyond the sources of the rivers I ded in any of these. Having thus disposed 
which discharge themselves into the sea -on | of his newly acquired dominions, except the 
that coast was not even a respectable prdcme \ country beyond the mountains,., be proceeds 
of title. The title of Franco was the same i So n\ake a disposition of that. He saysthst 
with that by which the United States now it.is just and reasonable, and essential to his 
claim the Valley of the Columbia river, with > own interest, that the tribes of Indians with 
this difl'erence in favor of France, that from | whom he was connected, and who live under 
the lime w.hen she first planted a Colony on.', his protection, should not be molested ordis' 
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Curbed in the possession 'of -e^acfe parts of hisi as is now coutended, or if it had been inclu" 
<Jominioiia and territories ashad been reserv- \ ded in it at any subsequent tim^, it toanaot bfr 
ed to thecn for their hunting grounds; where-} doubted it was now severed from the province 
fore he forbids all g0\-&rnors of any of his by this proclamation, and the province itself 
colonies to make grants.for my lands, "heyond confined to the sources of its Atlantic Rivers, 
theJmdsor.90Mr<x^of<mT^(lf(herivers,whichfaU\that is to to the Alleghany Mountains. 
into i/ie Ailardk/rorn the WeMor North- West.'\The right of the Crown to do this, as has been 
And having thus prohibited all grants of lands already shown, was unrjuestionable. Thin 
beyond the heads of the Atlantic rivers, he proclamation, then, fixes' the "limits of the 
proceeds furtlier in these words, "And we do Colony of Virginia precisely where, and as 
^'rfurther declarje it to be our royal will and they were nearly a hundred years before, 

pleasure, for the present as aforesaid, to re- when Sir William Berkeley gave his answers. 
"serve under -eur sovereignty, protection ancJ on thih subject; and precisely where they ever 
" dominion for the use of said Indians, all the) were under the royal government, so far as I 
'^hnd and territories lying to ty Wesiicotrrf 0/ can find. It follows as a necessary conse- 
" the sources of ilie rivers which fall into <Ae ; quence from this proclamalion, that if the 
"sea from the. West and North- Wed as aforesaid. \ General Assembly of Virginia, either with or 
".And we do strictly forbid, on pain of our j without the Royal sanction or confirmation, 
^' displeasure, all our loving subjects from ma- i had, prior to that time, extended the lines of 
'< king any purchases or settlements what- 1 any county over the limits of the reserved 
■"ever, or taking possession of any of the ^ country, or if they, or the chief Executive Of~ 
•" lands above reserved, without our especial j ficer of the Colonies, had made or promised 
^' leave and license tor that purpose first ob-s any unauthorized and unconfirmed grants of 
'Uained. And we do further strictly enjoin land, within the reservation, all such Acts of 
" and require all pt^rsons whatever, who havei Assembly, and all such grants, were by vir- 
"either wilfully or inadvertently scittled them- tue of this proclamation, efioctually put out 

selves upon any lands, '."'hich not having of existence and annulled. Ar.dif anyAct 
"been ceded to, or purchase* by us, are still! of Assembly of Virginia to extend the limits 
" reserved to the said Indians as aforesaid, | of any county in the reserved territory were 
"forthwith to remove themselves from such set- passed after the date of the proclamation, or 
"tlements." (See 1 vol. L. U. S. 446.) \ if any grant of land within the reservation 

The government, at home, well knew from i was made by the Governor or Assembly with- 
the history of the past, that if the country be- out the special license of the Crown, all such 
yond the mountains, which was then inhabit- j acts and grants were not only nullities, but 
ed by powerful and warlike tribes, was in- i in direct and open violation of the positive 
eluded in any of the Colonial Governments, and emphatic prohibitions of the proclama- 
encroachments would be made upon them by < tion; and could not lav any legal foundation 
the people, which would be the signal for Uor a claim of title to the territory after the 
new Indian VVars. For the security, there- j separation of the Colonies from the Crown, 
fore, of his Colonies, as well as because it 5 They were as nugatory as would bean Act 
was "just and reaso?ial)lr' that they should j of the now Territorial Legislature or Gover- 
kve a country for their hunting grounds free j nor of Iowa to extend the limits of its coun- 
frcm molestation, ho thought proper not to | ties into Oregon, or to grant lands there, , 
inake a province beyond the mountains, nor j without authority of Congress. I can per- 
lO attach it to any ('olony; but ••/o reserve i,(;ceiv0 no difference between the two cases. 
under his own sovereignty, protection anddn-lWe must not, therefore, lose sight of the fact, 
mnion, for the use of the Indians.'" And to i that during the whole time of the Royal Gov- 
wirry his intentions more effectually into ex-| ernment, the question is, what did the Crown 
ecution, and* to rnark more emphatically his' do or authorise? Not what unauthorised as- 
oetermination, that this country so reserved! semblies, officers, or persons did. And now 
aad set apart, should not form a part of, or bej permit me to enquire, did the Crown, after 
under any Colonial Government, he orders! tiiis proclamation, ever attach the country re- 
al! settlers beyond the mountains forthwith to served for the Indians under his own domin- 
fetire from the reserved territory. It is no;,|ion, or any part of it, to the Colony of Vir^ 
possible for language to be stronger, orthejginiaJ If it did, I have not been so fortunate 
intention of the Crown lo be more distinctly | as to find the evidence of the fact. So far 
stated. If, in fact, the country beyond the i from doing that, a Jew years after the date of 
niountains was incUulcd in the Colony of Vir- ; this proclamation, and just before the break- 
giBia, by the Royal Commission of 1624, ' ing out of the American Revolution, the 
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Cr^^ had tt in'cpntomplati'on to ostubliali a; 
rieiw provinc(3 in thcit part of the reserved ter- \ 
ritory which lies between the Alleghany 
Mouritains and the River Ohio, and North of 
the mouth '6f the Scioto river, embracing the 
whole of the present Western Virginia, and 
a part of the now State of Kentucky. In 
1769, negotiations for the establishment of; 
this Colony, were opened with the Crown,,by 
Thomas Walpole,nnda number of associates, 
residing both in England and America; and 
were prosecuted till the terms of the gront had 
passed the, King's Conncil, and the charter 
for the Colony had been prepared and was 



ginia. Or that it would circumscribe it within 
too narrow limits. On the contrary, it i* 
spoken of, not as a country within, but as th& ' 
country oh the back of Virginia. Mr. Madi- 
son, in a letter to Mr. Jefferson, in 1782, says 
that this letter will bo used^ in Congress to 
prove that Virginia had no territory beyond 
the Mountains. (See 1 Vol. Madison's pa- 
pers, page 119.) As already I'.tated, I cannot 
lind that by any act of the Crgj^n^^ West- 
ern Boundary|of Virginia yNds^mm during the 
existence of the Colonial Government, ex- 
tended beyond the limits prescribed to it by 
the proclamation of 1763.^ Andjthis brings 



complete, except to affix the Royal seals to me to the period of the American Revolution 



the letters patent, when the whole business 
was suspended by the breaking our of out rev- 
olutionary disturbances. (SeeJour.of Cong. 
May l8t, 1782, 4 vol. 23.) 

During the pendency of these negotiations, 
notice of them was given to the Virginia au- 
thorities, in a letter from Lord Hillsborough, 
then Secretary of State of Great Britain, da- 
ted July 3l8t, 1770. That letter, as appears 



It is here important to understand, correctly, 
what bearing the new relations created by 
the Declaration of Independence, had upon 
the question ot right to the Crown lands, aiid 
what the parties to that declaration did in 
respect to those lands. 

All lands, on the Continent subject to Eng- 
lish jurisdiction, which had not been granted 
away by the Sovereign, were the admitted 



by the answer, was laid before the Council of | property* of the Crown. When the Crown 
Virginia, and answered by President Nelson was divested of the right oi" soil and jurisdiC' 



lion, they both of necessity passed to, and 
vested in some other proprietor. No sooner, 
therefore, was the war of the Revolution 
fairly opened and the Declaration oflndepen- 
dence put forth, than the question to wliom 
these rights had passed became an enquiry of 
the deepest interest to the whole confederacy. 
All the States were greatly straightened for 
the means of bearing their respective propor- 
tions of the expenses of the war. AH attach- 
ed a very great and probably undue impor- 



on the 18th of October of that year. The | 
following are extracts from the answer of the i 
President and Council j 
" On the evening of the day your Lordships' 
letter to the Governor was delivered to me, 
as it contains matters of great variety and '[ 
importance, it was read in Council, and to- : 
gether with the several papers enclosed, it' 
hath been maturely conpidered; and 1 now 
trouble your Lordships with their, as well as 
my own, opinion upon the subject of them."! 

" We do not presume to say to whom our gra- tance to these lands, as a source of revenue, 
cious Sovereign shall grant his vacant lands, or as a fund on which to obtain credit by 
nor do I set myself up as an opponent to Mr. | their hypothecation. Two sets of opinion,or 
Walpole and his associates." * * * * | if you please, two parties sprung up abouttlie 
"With respect to the establishment of aUigiit to them. One maintained tliat the 
, New Colony, on the back of Virginia, it is a States, respectively, had succeeded to the 
subject of too great political importance for > Crown lands within their limits. The other, 
me to presume to give an opinion upon. — Uhat the confederacy, or nation, at large, had 
However, permit me, my Lord, to observe, | succeeded to the rights and property of the 
that when that part of the country shall be-|Cirown, as a common fund. Many very dis- 
come sufficiently populated, it may be a wise > tinguished men arrayed themselves on differ- 
"and prudent measure." (See Papers of Cong, ent sides of this question. Mr. Hamilton,ff 
in State Dep. Nos. 30-77,— and 5 Vol. Rep. \ example, held the latter 



opinion, and Mr. 

Committee," 2d Session 27 Cong. No. 1063, j Madison, the former. Those States whose 
page 55.) j Colonial limits embraced any considerable 

This letter of the President and Council of amount of these lands, claimed that they were 
Virginia, the result of their joint delibei a- |the property of the State, and that therigM 
tions, seems to prove conclusively that no of the Crown, by the Declaration of Indepen- 
jdoubt existed at that time, in regard to the dence, had passed to the State sovereignties, 
boundary of Virginia. No objection is made where the lands happened to be. Those,on 
that the country about to be erected into a | the contrary, who had none of these lands 
Province, was a part of the Colony of Vir- ' within their limits, claimed that all the Crown 
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lands and crown prpperty, had passed to tho 
nation} on the principle, thdt what was ac- 
quired and conquered by the common eflfbrt, 
blood and treasure, was by the "law of na- 
tions and of justice, tho common property of 
all. Seven States, embracing within tfieir^i 
limits large bodies of these lands, insistpd'on' 
tho right of thp State Sovereignty—the oilier 
six, strenuously insisted on the right of the 
Nation, and thus the controversy forthwith 
found its way into the Congress of the Con- 
federation, where those who muititaintjd 
tho rights of the nation, demanded that the 
property of the Crown that might be wrestfed 
from it, by their united efforts, should be ap- 
plied to maintain the war or pay the debts iti' 
curred by it. Tlie States which advocated 
the right of the State Sovereignty to these 
lands, evidently had a powerful motive to ex- 
tend their territorial limits as far as possible. 
The stale and forgotten cloims of the provin- 
cial governments to territory, were diligently 
revived, and is might, undersuch circumstan- 
ces, be expected, were brought forward as 
unextinguished and subsisting rights. • That 
controversy is now forgotten ; but the history 
of the revolution abundantly proves, that 
nothing save the war itself, so deeply agita- 1 
ted the whole country, as this question; and' 
no other subjected the Union to so great peril 
and hazard. 

In 1777, when the question of the Confed- < 
eracy came to be discussed, in Congress, it 
was found impossible to come to any agree- 
ment on this subject, and the Articles of Con- S 
federation were finally presented to the States { 
for their ratification, leaving this question un- > 
settled, fay omitting to make any regulation 
about It. Some of the States, and particular- 
ly Maryland, claiming that these lands were 
the common property of the nation, refused 
to accede to the Confederacy for some years, 
on account of this omjsaion, insisting strenu- 
ously that a provision should be incorporated 
mo the Articles of Confederation settling 
this controversy; and finally, when at last un- 
der the severe pressure of the war, which 
renuered united effort indispensably neces- 
sary to save the sinking and waning cause 
01 the revolution, she did come into the Con- 
lederacy, it was with a protestation that, by 
Bo doing, she waived no rights to her share of 
itie public domain. Massachusetts and Con- 
necticut set up claims to a large extent of 
country beyond the Ohio, and New York 
Jiaimed the whole territory bej/ond the AUe- 
many mmntains, as within her jurisdiction, 
yirginia claimed the whole, and the Confed- 
eracy also claimed it all. St. that for all the 



country West of the Alleghany Mountains, 
there were three distinct claimants, and for sp ' 
much as was covered by the respective' claimis* 
of Massachusetts and Connecticut, there Were' 
no less than four parties sotting up title to 
the same Crown lands. When Virginia, in • 
1776, came to form her Staite Constitutioni 
she embraced within the limits, she assigned 
to herself, all the territory claimed by the 
Confederacy, and by each of these States.-- 
In fixing her bouVidaries, the Constitution, in' 
the first place, cetied and reteasei to the people 
o^f Maryland, Pennsylvania, North and South' 
Caroliird, all the territories contained within 
their charters, and which, as has bfeen already 
shown, were within the limits of the 'Virginia 
charter of 1609. It then proceeds to declarOy 
that "the Western and Northern extent of 
Virginia shall, in all other respects, stand aa 
fixed by the charter of King James I. in the • 
year 1609, and by the public treaty of peace • 
between the Courts of Great Britain and 
France in the year 1763." (See 9 Vol. Hen- ■ 
ning Stat, 118.) 

Here is an assumption, that till that time, • 
Virginia by virtue of the charter of King, 
James to the London Company, had been the 
proprietor of N<orth and South Carolina, -Ma-'' 
ryland, and Pennsylvania, all of wliose terri- 
tories are thereby ceded, released aai confirmed 
to them respectively. Not only was this pre- 
tence now for the first time set up; -but this 
old charter, which never did convey title to" ■ 
tlie Colony of Virginia, hn\ to a non-re^dent 
Company— which had been vacated and dead 
for more than one hundred and fifty years— 
which, during all that time, had been'repudi- 
ated by the Crown and the Colony, and that 
repudiation enforced by a law of the province 
imposing a forfeiture of the whole estate of 
him who should attempt to revive or restore 
it, was now found to be a living instrument, 
and to invest Virginia with a valid title to the 
whole body of Crown lands beyond the moun- 
tains. This claim of Virginia was remon-- 



tains. 

strated against by the Legislatures of several' 
of the States, in language of the bitterest 
complaint. There being six States on one 
side and seven on the other; Congress dared 
not, if it had the power, decide this disputed 
question in favor of either party to the con- 
troversy. It was clearly foreseen a decision 
in fayor of either, would break up the con- 
federation, and ruin the cause of the revolu- 
tion. To obviate the necessity of deciding 
this question, resort was had to compromise, 
as all other public disputes are settled where 
an appeal is not taken to the sword. 
Virginia, as will be seen hereafter, secu- 
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to hnrselfi in the compromiBe, a title to 
tlie country West of the Mountains, as far as 
th(} Ohio; though it was strongly remonstra- 
ted against by some of the States, who ob- 
jc^tiea to her retaining so. largo a share of 
Hhe Crown lands. As this controversy among 
the members of the. Union, and in the Con- 
fpderacy, was co-eval with' the .Declaration 
of Independence, it is apparent thut no act 
do^ne or la\v passed by any State, during the 
dispute, without the assent of the claimant 
of thO' antagonist right, could iri the least ben- 
efit; such State, or give any validity to its 
pretensions. 

Any laws, therefore, passed by 'Virginia, 
■whether in the shape of Cohstitutions or of 
Ordinary Statute Laws, setting up exclusive 
claims to the country in dispute, could avail 
her nothing as against the rights, of other 
States, or of the Confederacy. We are i not, 
therefore, to resort to her constitution ot' laws 
-passed during the controversy, to determine 
"what her rights vi^ere. I put them out of the 
question, as evidences of right in her behalf. ' 

I will now proceed to the legislative his- 
tory of the claim of Virginia during the'Uev- 
olution, and show in what manner it was filial- 
ly compromised. 

, In December 1778, the Legislature ofMa- 
Tyland adopted a solemn declaration on the 
subject of the Crown lands, and addressed 
certain instructions in conformity to the prin- 
ciples of that declaration to the members of 
Congress from that State, directing them not 
to accede to the confederation unless an ar- 
ticle or articles should be added thereto, 'giv- 
" ing full power to the United States in Con- 
" gress assembled to ascertain and fix the 
" western limits of .the States claiming to 
" extend to the Mississipptor South Sea, and 
" expressly reserving or securing to theUni- 
" ted States a right in common, in and to all 
" the lands to the Westward of the frontier 
aforesaid." They also declare, "That 



as 

'5 the exclusive claim set up by some of the 
*f States,to the whole western country by ex- 
tending their limits to the Mississippi or 
" South sea, is in their judgment xcilhout any 
solid foundation, and they religiously be- 
" lieve, will, if submitted to, prove ruinous to 
" this State, and to other States similarly cir- 
" cumstanced, and in process of time, be the 
means of subverting the confederation." — 
They accuse Virginia of an ambition, by an 
unjust extension of her territory, to build up 
a State that would overshadow the other 
States of the Union. They declare that Vir- 
ginia had adduced neither argument nor ev- 
wlence in support of her right, "deserving a 



serious refutation." The declaration andin* 
structions will both be found in the 10th Vol- 
ume of Henning'tf Virginia Statutes page 
648 to 666— and the instructions will also bo 
found entered at large on Journals of Con* 
gross of May 2l8t, 1779. 3 Vol. £81. 

About the same time, the applicants to tho 
British Crown for a Colony back of Virginia, 
as already explained, and who claimed to own 
the country by virtue of a cession of it, to 
them', by th6 T'ort Scanwix Treaty of the 5th 
of Nov. 1768," petitioned' Congress for a coii' 
firmation of their fights, and to be allowed 
to form a' State between the 'Allegheny and 
the Ohio above' the mouth of' the Scioto. See 
Journal of Congress of Sept. Hth,' 1779. « 
Vol. 359. On the 14th of December 1719, 
the Legislature of Virginia sent a remon- 
strance to Congress, in'answer to this peti- 
tion and also to the declaration and instruc- 
tions of Maryland, protesting against the ju- 
risdiction of Congress over the subject, and 
basing her' claim to the Western terifilory on 
tli(3 Virginia charter, and her State Constitu- 
tion. See 10 Henning's Stat. 659. Tho 
PortStanwix Treaty will be found in the ap- 
pendix to Butler's history of Kentucky, page 
390. 

' When Maryland had accused Virginia of 
ambition— of having adduced neither argu- 
ment nor evidence ot claim "deserving a se- 
rious refutation" — when she had solemnly 
declared that she would not accede to the con- 
federation unless this pretension was aban- 
doned — when the deepest anxiety was felt 
that Marylafid should accede to the confeder- 
J ation and put the government into motion— 
! when She stood out on this poinl alone— when 
I the destiny of the Republic was suspended on 
i it, and ready to fall — when Virginia therefore 
I had every motive, in reply to Maryland, \# 
! felt herself aggrieved, to make \such an exhi- 
bition of her rights as would satisfy the com- 
j plaints of a sister State, and we find'her put- 
; ting forth on that remonstrance, no other 
j foundation of claim than this charter, have 
we not a right to presume she had none oth- 
er] This declaration of Maryland, it will be 
noticed, required all the States settingnp 
claims to the Western country to relinqulBh 
them to the United States as the condition of 
her coming into the confederacy. In this 
critical statte of things, when notliing but this 
controversy preventtd the ratification of ar- 
ticles of confederation— an act so indispen- 
sably necessary to the prosecution of the 
^ War — to the success of the Revolution and 
I the security of American freedom, — the State 
< of New York which claimed the whole Wea- 
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tferti couritty West of the iWOflhtainsV instead 
of romonstrating, yiiQidcd to the request of 
Maryland, and with a mdgnahimity that en- 
titles her to lasting gratitude, guri-e/id(^red up 
her rights on the altar of her CouritPyby pas- 
sing an aCl' in Februory 1780, authoi'iiiirfg'h'er 
delegates in Congress by deed of conveyAnco 
to the United States t6" restrict the Westetti 
limit of that State ■"as' they shoald judge ex- 
pedient." This act bddrs the honorable and 
parriotic title of "An .let to facilitate the com- 
pletion of the articles of confederation and' 
perpetual union among the United States of 
America." See act at largo in Journal of 
Cong, of March 1st, 1781. 3"VoI. 683. 

The act of New Yorlc, the declaration and 
instructions of Maryland, and the remoin- 
Btronce of Virginia were all referred to a 
committee of Congress, who made a report 
thereon. On the 6th of Sept. 1780, their re- 
port was taken up and adopted. 

As that report laid the foundation for the 
compromise that was iinally made of this ag- 
itating question, and as showing the deep 
Concern felt by Congress on this subject, 
(about which I have already said it dared not 
make a decision,) it is entitled to especial at- 
tention, as an important historical document. 
The report was transmitted by Congress to 
fill the States, and as adopted' was in these 
Words— viz: — 

' "That having duly considered the several 
matters to them submitted, they conceived it 
Unnecessary to examine inio themerits or pol-\ 
ky of the instructions or declaration of the 
General Assembly of Maryland, or of the re- 
monstrance of the General Assembly of Vir- 
ginia, as they involve questionsi ■g c'wciwsiow 
of which was declined on mature consideration, 
frhen the articles of confederation were de- 
bated; nor, in the opinion of the committee. 
Can such questions be now revived with any 
prospect of conciliation; that it appears more 
advisable to press upon those States which 
can remove the embarrassments, respecting 
the Western Country, a liberal surrender of 
a portion of their territorial claims, since 
they cannot be preserved entire without en- 
dangering the stability of the general confed- 
eracy — to remind them how indispensably 
necessary it is to establish the federal union 
nnalixecl and permanent basis, and on prin- 
ciples acceptable to all its respective mem- 
bers—how essential to public credit and confi- 
dence, to the support of our Army, to the vigor 
of our councils and the success of ourmeas- 
lirfis, to our tranquility at home, our reputo- 
lion abroad, to our very existence as a free, 
•overeigu and independent people; that they 



are 'fillip persuaded Ihd Wisdom of tli^'riD'&ptjc* ; 
tive legislatures will lead them to a full and 
impartial consideration of A' subject so inter- 
esting to theUnited States, and so necessary 
to the happy establishment of the federal 
union; that they are confirmed iu these oxpoc- ' 
tationa by a review of 'the before mentioned 
act of the legislature of New York, submitted 
to their coilsideration; that this act is ex- 
pressly i-cakulated to accelerate ■ the federol 
alliance^ by removing, as far as. depends on 
that State, the impedimeht arising from the 
Westem-Couritry; and fbr that purpose to 
yield-'Up a portion of territorial claim for the 
gbneral henefit. ' Whereupon Resolved, That 
copies of the several papers referred to the 
committee be transmitted, with u copy of this 
report,' to the legislatures of the several 
States,'and that it be earnestly recommended 
to those States who haVe claims to the Wes- 
tern Country to pass such laws and give 
their delegates in Congress such powers as 
may effectually' remove the only obstacle to a 
final ratification of the articles of confedera- 
tion; and that the legislature of Maryland be 
earnestly requested'to authorise their dele- 
gates in CongresS'to subscribe the said arti- 
cles." Sfee Journal Cong, of Sept. 6, 1780, 
.3 Vol. 516. 10 Vol. Honriing's Stat. 662. 

This report shoWs tliat when the articles of 
confederation wire debated, Congress had 
declined arjy investigation of the merits of the 
claims set up by the States to the Western 
Couiitry— that the same thing was now again 
done from a belief thai no conciliation could 
in that way be had — a course founded upon 
the evident conviction that no State would 
yield its claims to another, and that an ex- 
pression of opinion in favor of one and against 
the other, would only produce increased ex- 
asperation among tlie States. They there- 
fore held up the example of New York to 
their imitation, and recommended them to 
make liberal surrender of portions of their 
claims. And while they held out this recom- 
mendation of compromise to the States claim- 
ing the crown lands, they at the same time, 
most earnestly appealed to Maryland to come 
forward and complete the ratification of the 
articles of Confederation, and thus perfect the 
union and at the? same tlrr-e forever extin- 
guish the hopes of the common enemy, who 
as the history of that day evinces flattered 
himself that a disruption of the States would 
take place out of this controversy. Maryland 
moved by this appeal to her patriotism, in the 
month of January following passed an act 
(her instructions and declaration to the con- 
trary notwithstanding) authorising her dele- 
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gatQ8.in C0Q|(tOBa.to'acceclo'tb tlto articloff of >ioa of tho territory beyond the Ohio Rivdro; 



Confederation; but with a prot<^tation that 
ahe did nut thereby yield att^ of her righta tp 
the ;baolc country; declarincf that^ifiliQ did this 
because it had been caid; tnat nby hor not ac- 
ceding to the Gonfederdt^jpn tho conitmon ene- 
my was encouraged to^bopw that tho Union 
of theSiBtqr States woUid be dissolved^ and 
that the enemy prosecuted the war '*in expec- 
tation of an event so disgraceful to America;" 
and to destroy forever; any apprehension of 
her friends or hope in her enemies that she 
would ever again be united to^Great Britain, 
she came into the Confederation, trusting to 
the justico.of tl)e States laying claim to the 
back-Gountry. The orticles of Confedera- 
tion were accordingly ratified by the Mary 



guarantee of the Country between the AUe-, 
ghany ond the Ohio which was claimed by 
New Yorit and by those petitioners. The 
object of this guarantee was to protect Vir- 
ginia against these claims. Tho Petition of, 
these claimants, the acts of Cession of New, 
York,of Connecticut and of Virginia, wore all 
referred to a committee of Congress to report 
thereon. As Virginia required this guaran- 
tee, the Committee were of opinion, thattoj 
enable them to decide, whether the confed-- 
eracy ought to enter into ench an engagement,, 
it was incumbent on them to examine into 
the title to tho territory on both sides of the, 
Ohio, so that they might act understandingly 
in the matter. The committee in their r<!. 



land Delegation. See Journal of Congress J port, which will be found at large in tho 
of Peb'y. 12th, 1781. 3 Vol. 576. And of i Journal of Congress of the Ist of May 1782, 
March 1st, following; 3 Vol. 686. (See 4 Vol. 21,) state that they had a meet-- 

Virginia likewise participating in the same \ ing with the Agents of the States of N. York, 
sentiment of patriotism, in the same month Connecticut and Virginia-T-that tho Agents of 
(January 1781) passed an act yielding all her {New York and Connecticutiaid before them, 
right and claim to the Country North West " their several claims to the lands said to be 
of the Ohio: but this , surrender was clogged " contained in their several States together 
with various conditions, of which, one was "with vouchers to support the same; but tho 
that the United States s>\io\\[A gmra7itee to her < " delegates on the part of Virginia declining 
all of her remaining territory on the South "any elucidation of their claim either to the 
East side of the River, which included the " lands cede(j in the Act referred to your 
present States of Virginia and Kentucky. — "committee, or the lands requested to be 
The acceptance of this Act of Session, v/as " guaranteed to^ the said State, dolivered to 
urged upon Congress for- more than two years " your committee the written paper hereto 
by the Virginia Delegation in Congress, with " annexed, and numbered twenty." That 
great perseverance, when in May 1783, it was! paper is signed by the Virginia Delegation in 
finally refused by Congress, and a resolution |-Congress, of which Mr. Madison was one; 
respecting the cession was adopted, of which, and States the reasons, why they declined to 
I shall have occasion to speak hereafter. To ( comply with the request of the Committee to 
a tight understanding of the claim of Virgin- i exhibit beCpBrfahj^m the' evidence on which 
ia, and of the mode in- which it was finally Virginia ^^^KTrlior claim. It is not printed 
compromised, it is necessary to state briefly ] in the Jwrnal of Congress; but the original 
in this connexion, the grounds on which the | Manuscript wiil be found among the unpub- 
refusal of Congress to accept this act of Ces- 5 lishcd papers of the Congress of the Confed- 
sion was placed, and the public transactions; oration in the State Department, in Book No. 
that preceded and led to it. When this first | 30, page557. It assigns several reasons for 
act of Cession by Virginia was passed, tliej their declination, the first and most material 
New York delegation in Congress had notjofwliich is in these words, viz: "The acts of 
yet carried into execution tlie discretionary <" Congress in compliance with which the 
power vested in them by the Actof that State. \ " above mentioned (Jessions (meaning those 
Connecticut bad also passed an Act of Ces-|" referred to the (Committee) were made, arc 
sion of her claims. New York it will be re- " founded on the supposed inexpediency of 
membcred claimed the whole Country be- j" discussing the question of right, and recom- 
yond tl'.e Mountains. The claimants under! "mend to the several states having territorial 
the Fort Stanwix treaty, who, as already | " claims in the Western Country, a hberal 
mentioned, were petitioning Congress for a|" surrender of a portion of these claims for 
confirmation of their rights and to erect a new I "the benefit of the United States, as the 
State, insisted on their title to all the present!" most advisable^ means of removing the 
Western Virginia, and part of Kentucky. It j " embarrassments, wliich such questions ere- 
will thus be perceived, Virginia required from I" ated. To make these acts of surrender 
the United States as a condition of her Ces-^ " then, the basis of a discussion of territorial 
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rights, is a direct contravention of ttio acts of 
« CongreBSi and tends to diminish the weight 
"and cfiicacy of future' recommendations! 
"from them to their constituents," I shall! 
hereafter have occasion to remark that this 
paper is important to show how Virginia un- 
derstood the Acts of Congress in compliance 
with which the States passed those Acts of 
Cession. The Committee go on to state 
that they have carefully examined the vouch- 
ers laid before them, and obtained all the in- 
formation in their power respecting the state 
of the lands mentioned in the Acts of Cession 
of New York, Connecticut and Virginia— that 



« to the United States by the State of Virgin* | 
" h, are within the claims of the States of 
" Massachusetts, Connecticut ond NIbw York, 
" being part of the lands belonging to the 
" Six Nations of Indians and their tributa* 
" ries." That "it also oppeared that groat 
" part of the lands claimed by the 'State of 
" Virginia and requested to be guaranteed to 
'< them by Congress is also witnin the claim 
" of the State of New York, being also a 
" part of the Country of the said Six' Na- 
" tions of Indiana and their tributdriue." — ' 



They conclude by declaring that "the condi- 
" tions annexed to said cession arc incompat- ' 
they had maturely considered thc same, and|" ibio with the honor, interests and peraceof- 
that for reasons that ore stated by them at!" the United States, and therefore in the 
length, they are of opinion that the yMmd/c-|" opinion of the Committee altogether inad- 
iion of the whole territory, owned by the sixl" missible." 

Nations of Indians and their tributaries wasl This report was debated in Congress from 
mted i» New ForA— that the "colonies of time to time, till the 4th of June 1783. Re- 
" Massachusetts, Connecticut,. Pensylvania, peated efforts in various forms, were made 
"Maryland and Virginia had from time to by Virginia to obtain th3<' acceptance of 
"time by their public acts recognized and ad- this act by Congress; but without success. — 
"mitted the said six Nations and their tributa- The letters of Mr. Madison.Uhen a member 
"rles to be appendant to New York." That of Congress, written during this time, to be 
"the crown of England had always consider- 1 found in the Madison papers-, abundantly tes 
"ed and treated the said Six Nations and 
"their tributaries inhabiting as far North as 
" the 46th degree of North latitude as appen- 
''dant to the Government of New York. — 
"That by accepting this Cession (that of New 
"York) the jurisdiction of the whole Western 
•'Territory belonging to the Six Nations and 
"their tributaries will be vested In the United 
"States greatly to the advantage of the U- 
"nlon." Congress in pursuance to this re- 



ti fy to the deep solicitude and anxiety felt by ' 
him and his colleagues on this important 
subject. It ought here to be borne in mind, 
that the States which held that the Crown 
lands were the property of the nation, stren- 
uously resisted the acceptance of this Act of 
Virginia chiefly on the ground, that it per- 
mitted that State to retain the country be- 
tween the mountains and the Ohio river; 
which they denied Virginia had any title to. 
corifinendation did accept the New York Os-^ And it certainly is very difficult to show that 
sion. The territory of the Six Nations of she had anymore title to that, than to the 
Indians extended on both sides of the Ohio as \ country beyond the river. Various- votes had 
far West as the Wabash and Tennessee! been taken in Congress, whicbi were regar- 
rivers, the latter of which was at the date ofjded as equivalent to the rejection of this Act 
the Treaty of Fort Stanwix called the Cher- 1 of Cession; when finally on the 4th of June 
okee river. See Butler's history, appendix,! 1783, on motion of Mr. Bland of Virginia, 
page 392. While these cessions were before so much of the former report as related to 
Congress, and in the hands of this Committee, s that act, was referred to a Committee of five, 
Mr. Madison, on the 13th of Nov. 1781, wrote! of whom Mr. Madison was one, and Mr. Ells- 
to Mr. Edmund Pendleton, that he believed worth of Connecticut, afterwards Chief Jus- 
the Virginia Cession with the conditions an- 1 tice of the Supreme Court of the United 
nexed to it would not be accepted by Con- 1 States, was another. Immediately on this 
gress. That it seemed to be the opinion in | reference to the last mentioned committee, 
that body that an acceptance of the Cession ; the States which had opposed the acceptance 
oiNew York would give the United States a of the Virginia Act of Cession and looked 
^\et\\n.t\vo\i\dbe maintain(d)leagai7ist alithe] vTpoa it as rejected by Congress, took it up 
dher claimanis. 1 Vol. Madison papers page <ane'.v. The Legislature of New Jersey in 
101. s particular, which had constantly protested 

As to the Virginia Act of Cession, the s against permitting Virginia to retain the ter- 
Committee say, "that it appeared to them \ ritory between the mountains and tlie Ohio, 
"from the Vouchers laid before them, that | ten days only after this last reference passed 
"all the lands ceded or pretended to be ceded^ new resolutions on the subject. They com- 
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'"mofic6"'with 'cjcpreislng 'their Butpriso that 
' Congress after itH former proceeding)} should 
flgfliin have' taken tip iho Bribjpct of tho' Vir- 
ginia Act of Cession^ and 'setting forth their 
objections to itrthey ooncludeby eayihg^'^'We 
" cannot bo silent while view) ngion&Staie og- 
"■grandising herself by the^unjust detention 
"'Ofthat proporty.'Whioh has been acquired 
"i by the common- blood -and treasure of the': 
"■whole, and which on every principle of rea- 
" son add justice is vested in Congress for the 
" use and general' benefit of the Union they 
"•represent. They doubt not the disposition 
" of Congress to redress every grievance that 
*' may bo laid before them, and are of opinion 
"'there can be no greater cause of complaint, 
'•nor more just reasons for redress than jn 
*• the present case. They do therefore ex- 
" press their dissatisfaction with - the cession 
" of Western Territory made by the State of 
"Virginia in January 1781, as being far short 
" of affording that justice which is equslly 
"due to the United States at large, and re- 
" quest that Congress will not accept of the 
" said cession; but that they will press upon 
" the said State to make a more liberal sur- 
" render of that territory of which they claim 
" so boundless a proportion." See Journal 
of Cong. June 20th, 1783. 4 vol. 231. 

The last Committee made a' report which 
wasfinally acted upon and adopted on the 18th 
of Sept. 1783. See Journal .of that day,- 4 
vol. 265. 

As was the case when the Articles of Con- 
federation were discussed, and .again when 
the recommendatory resolution of the 6th of 
September, .1780, was adopted, .already sta- 
ted at large, so now the committee, in pursu- 
ance of the settled policy then decided upon, 
abstained from making any enquiry into the 
title of Virginia^ to any part of the country on 
either side of the Ohio; but took' up the sev- 
eral conditions contained in the Act of Ces- 
sion, giving to each of them a distinct consid- 
eration, approving some. and rejectingothers, 
and laying down the terms on which they 
would recommend to Virginia to make, and 
the United -States to accept a cession. On 
the subject o'< the last condition, which was 
the proposed guarantee of the country on the 
South-East side of the Ohio,-the Committee 
say, "as to the. last cpndilion, your co.mmittee 
Marc of opinion, that Congress cannot agree 
" to guarantee to tiio Commonvvoalth of -Vir- 
Mginia, the land described in the said condi- 
''■tion, without enkring into a discussion of tlie 
right of Virginia to the said land ; and that 
by the Ads of Congress, it appears to have 
'•' been Mieir intention, which the committee 



" cannot but approvoi to avoid all discmim 
"of the territorial rights of individual States f 
" and only to recommend and accept a cession 
" of their claims, whatsoever they might be, to 
" vacant territory. Your committee conceive 
" this condition of a guarantee to bo either 
" unnecessary or unreasonable;, inasmuch as, 
" if the land above mentioned is really the 
" property of that State, there is no reason or 
"consideration for such guarantee. Your. 
" committeei'therofore, upon the whole, rec- 
"ommend that if the Legislature of 'Virginia 
" make a cession conformable to this report, 
" Congress aoofept such cession." This re- 
port, after its; adoption,- was transmitted to 
Virginiaj whose Legislature,' on the 20th of 
the ne.vt month, (Oct. 1783,) passed an Act 
of Cession of the- country beyond the Ohio, 
in conformity to tho terms thus reco'mmen.ded 
by Congress, which was accepted by the U; 
States on the 1st of March, 1734. Sey Jour, 
of Cong, of that day, 4 Vol. 342.-- 1 Vol. 
Laws UJ'S;-472. Thus, at length, was ter- 
minatedj peacefully and happily, this long ag- 
itated and perilous controversy. This second 
Act of Cession begins by referring to the last 
mentioned repart, and accedes to the terms 
recommended .by Congress. And thus that 
report, and- all the acts of Congress referred 
to in that report, as evidencing the policy 
Congress had adopted, and then adhered to, 
in regard to the claims of the States, are, in 
fact, .made a part of the Act of Cession, by 
this reference, - as much as though they were 
recited at large in the Act, and are to be re- 
garded as part of it, in fixing its interpretation 
and legal effect. The result of the whole 
arrangement v.-as, that Virginia surrendered 
up the country beyond the Ohio to the Con- 
federacy, and the United States left Virginii 
in tlie quiet possession of the country be- 
tween the mountains;and the river, to whicb 
they set up a claim in their own right, and as 
assignees of New York. It is thus an unde- 
niable fact, that a transfer of the claim of 
Virginia was accepted, /or ivhatever it might 
be, good or bad, without examination by the 
United- States into its mei its, or production 
of proof of its validity by Virginia, which by 
the express understanding of both parties was 
waived. 

This closes the legislative and documentor 
history of the title of Virginia; and keepingil 
in view, we are now prepared to present, in 
on intelligible form, the distinct question, up-, 
on which the claim now set up by Virginis 
to the whole river must turn. The principle 
of the law of nations already adverted to,a8 
laid dov/n by the Supreme Court of the United 
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States, in this ca^e.- of Handl^y's Icssee-vj. i whicircomtnenocs witii this passage; "I en* 
Anthony, 6 Wlioat; 379, is "that where a | treat that you will not suffer the chanco of a 
great river is a boundary between two na- speedy and flnal deternvination of the territo- 
liqins or States, if /Ac original property^ is m | rial quesiidn by Congress, to effect j^our piir- 
neith^r, each holds to the middle of the stream;] poso of tracing the title of Virginiar to hfer 
but when one State is tiio original proprietor, | claims.'^ -Ho tells Him thatin every event, it 
and grants the territory on one side only,- it?is proper-to be ormod vyith every argument 
retains the river within its domain; and the ana document that can vindicate her title; 
nowly erected State extends to tlie river on-.| and infprms hini that in all probability, innd- 
]y.\* I have already, by reference to the law | dition to lfer own claim of title, the Confedie- 
of nations, shown.thaf it leans strongly in fa- ration would fortify herself with the title of 
vqr of an equitable partition of the river, ajwl New York, which Slate, ho says, set up a 
will hold the Nation or State that sets up an | claim to all the territory in dispute. He then 
exclusive right to tlio virholei to clear and con- 1 proceeds'to inform' him in detail, by what ar- 
clusive proof of title. Virginia sets up such | guments the title ' of New York will be su'p- 
a^daim, and of pourse takes upon herself the | ported, and that of Virginia opposed. As al- 
burfhen of proving that-shehad a clear right | ready 'mentioned, he about the' same lime, in 
to the country on both' sides of the- Ohio. — |a letter to Mr. Pendleton,(rVol. 101,) says 
Andhero the'quostion presents itself, has jit seemed to bo the prevailing opinion, that 
Virginia madh, or can- she makc.i clear andj the Cession of N'eW'York would give. Con- 



conclusive proof, that, prior to the Act of Ces 
sion,she had title to both ortooithersidc ofthe 
river? I shall not repeat what J' have already 
said on that head ; but there is strong cotem- 
porary inferent/al proof that Virginia- had no 



gress a title which -would be maintainable 
against all other claimants.^ It is true that 
Mr. Madison, in all these letters, expresses 
confidence in the validity- ol the Virginia 
claim. . But it is 'equally certain, that though 



title or claim except whpt was founded on the { this controversy was kept up for four or 
Virginia chartpr .of 1609, to which 'I will 1 five years, .with 'great excitement about it, 
brjelly advert. It will be recollected that as both in Congress and in the .States, till the 
early as I778j the claims of the State-of VUhi passage of the Compromise resolution of the 
ginia to the western country, had been' vigor- 13ih of September, 1783^ the-, Virginia dele- 
ously assailed in Congress, and by other { gation in Congress were all that time at a 
States of the Confederacy. Her pretensions | loss to know on what ground, other than that 
had been denounced as.unfounded, unjust and] of the old charter, to rest . her, claim . to the 
ambitious. Against •this denunciation, yir-| country. The Madison papers do not show 
ginia had remonstrated to Congress as early ; that by their own researches, or those of their 
as 1779. All this was calculated to put her | friends, the Virginia Delegation were ever 
people, and especially her public authorities,;! able to exhibit any other documentary proof 
upon enquiry and examination into the evi-^ of title. Nor can I discover, on looking into 
deaces and proofs of her title to the country | Mr. Jefferson's- correspondence, that be was 
in dispute. Nor was shejNa^lng in this du-| ever able to trace out- a title for Virginia, or 
ty to herself. When thijuommittee to which-'^ that he or others engaged in the same work, 
flie first Virginia Act of Cession was ^■S't 5 found any thing of any value to support it, 
referred, with those of New York and Con- 5 not before well known to the public. Nor 
necticut, made their repiji:t in favor of the ac-iiias the learned Counsel for the Common- 
ceptance of the. act of New York, and the re- 1 wealth- now , been able to exhibit any new 
jectipn of that of Virginia, as already explain- proof of-title not familiar to all.at the period 
e^,Mr. Madison wrote to Mr.^ Jefferson, giv-j of'the controversy. 

iig him a detailed account of the proceedings \ I think from ,■ what has been - said, it may 
of the Committee,. and of the course pursued j now confidently^be asserted that Virginia had 
by the Virginia delegation in Congressj and j no title to the country West of the Alleghe- 
urgedhim to collect the documentary evidence < ny Mounta{ns.| certainly no such' clear and 
necessary to enable them to nrjeet the objec- 1 conclusive proof of title, as the law of nations 
tions raised against the. title of Virginia. 1 [ requires her to jn'ake,-as the sole -condition on 
Vol. Madison papers, 106. It appears' from | whicli she can sustain, as against Ohio, an ex- 
that and other letters in the same volume, that |-cIusive.right'to the whole river. But here it 
other distinguished gentlemen were applied to J may be, and has been said, that the deed of 
for similar aid, Three months later, lie again ] Cession admits title in the grantor — that the 
Wites to Mr. Jefferson a very urgent letter ^ United States and all claiming under them 
OIK this subject, [l Vol.- Madison papeis llQ,]^are estqjped from going behind it to enquire 



so 



'into the^orii^inal right. Thts objection places 
•u^reat puUlio question upon^the narrow baais 
. -of 1^ nieret local technicality. Wlien refuge is 
. itakon behind it, what wae said by the Supremo 
f Court in the caao ofHandley's lesace vs. An- 
thony ,alrcad^Citcd)may be applied with much 
force* that "in great questions which concern 
■ •the boundaries of States, where great national 
. boundaries are established in general terms, 
with a view to public convenience and the avoid' 
ance of controvsrsif, we think the great object 
where it can be distinctly perceived, ouftkt 



debated, Congress decided that they would 
not enquire into the validity of the claim of 
any State; ibut that instead of such enquiry, 
they proposed the States should by way of 
compromise one and all convey tlieir claims, 
such us they :might be, to the Confederacy, 
and In that way quiet the titlo and settle tbo 
controversy-among the States about the crown 
lands, I havDO also shown that it was on 
that express ground that two years afterwards 
Virginia declmed to exhibit before a Com. 
niittco of Congress her title to the country on 



not to be defeated by those technical perplexitka A t\\e East side of the Ohio, which by her first 



Act of Cession she required Congress to 
guarantee to her, insisting that the resolution 
of 1780, in compliance with which she passed 
her first as wnll as second Act of Cession, 
was founded on the very basis that no enqui- 
ry into the right or title of any State was to 
be made. The Committee, on the contrary, 
thought that case formed an exception to this 
understanding, and that if Virginia required 
u guarantee of country which she did not 
cede, that Congress ought to look into her 
title before becoming responsible for it.- 
In the next place; the Virginia act reel- 



which may sometimes influence contracts be 
tween individuals." But if it be admitted 
that the doctrine of estoppels 'is recognized 
. by the law of nations, as applicable to a trea- 
ty, deed or Act of Cession by one independ- 
ent sovereignty to another, still it vyould not 
be applicable to this deed of Cession. If this 
were a mere naked deed of cession or con- 
veyance of the country, without reference to 
any extrinsic or antecedent tact, the question 
would fairly and fully arise whether the laAv 
would permit either party to resort to the an- 
tecedent or extrinsic I'acta.which induced one 

party to make and the other to accept the | ted in the deed, refers to the proceeding of 
deed for the purpose of putting a construction Congress of the 13th of September, 1783, 
■on it. But if the deed contains recitals oflwhichthus becomes inlaw a part also of the 
facts or motives, or references to them, then fdeed. That proceeding, or Act of Congress, 
the facts thus recited or referred to, become a as it is called in the Virginia law, was notli- 
part of the deed, and we have an undoubted i ing more nor less thf.n a report of Congress 
right to look into the facts to which reference < which has her-\ already presented at large.- 
is made, and give them the same weight andUt was a report coming from a Committeeof 
effect as though the matter referred to were | which Mr. Madison, we have seen, was ope, 
incorporated into the instrument at large. — jupoii the first Virginia Act of Cession, reject- 
Nov/ this deed of Cession is of the latter class, i ing it, and explaining to Virginia the reasons 
and.begins by reciting in full the Act of As- 1 for not accepting that Act, and setii ng fortii 
sembly of Virginia of the 20th of October >, the terms on which the Confederacy vvouU 
1783, whicii empowered her Delegates in Con- 1 accept a cession from that State. That re- 
gress to execute the deed. That act is not ( port re-iterates and! declares what the De'e- 
onlyapartof the deed, hut it is the sole au- i gates of Virginia had before insisted upon 
thority on which the validity of the deed rests, las a basis ot a compromise, "that by the 
It is what is commonly called the power of | Acts of Congress it appears to have been 
attorney to make the conveyance. That Act | their intention, which the Committee cannot 
of Assembly thus recited at large, in the deed, ; but approve, to avoid all discussion of terri- 
begins by a recital of facts and of the motives | torial rights of individual States, and only to 
tliat induced the Legislature to pass it. And recommend and accept a cession .of their 
for its motives it refers to certain public acts | claims, whatsoecer they might be, to vacant 
or transactions which being reierred to, vvc | territory." The Act of Virginia then goes 
have a right to look into, and treat as a part i on to declare, that she passed it in couforoi- 
of the deed. The first public act thus refer- ty ,to this recommendation of Congress. 
edto, is the resolution of Congress of the 6th | view of these facts, thus made.by recitalsand 
of September 1780, recommending to the \ references, a part of the deed of Cession, bow 
States setting up claims to vacant lands, to | is it possible for Virginia to say that Con- 
make cessions of them to the confederacy. |gress, by accepting the deed of cession,^* 
I have already shown that when that reso- 1 tnitted her title to be good] Might not tii« 
lution was passed, as well as prior to that j same claim, with equal propriety, be set up n 
lime when the articles of Confederation were ' favor of the Cession of New York, Mass- 



i 



^1 



'chuaotts, and 'Connecticut, Who cilso became 
parties to this same compromiso, and coded 
ttieir claims in response to the same rea* 
olutions of Congress? The cession .of all; 
put together make one great rcsult~ono 
whole — one compromise of conflicting preten- 
sions. It may bo farther added, that as the 
last Act of Cession refers to the report of 
Congress of 1783, to show what motives gov- 
erned Virginia in passing it, and as that ire- 
port, in its turn, refers in' general terms to 
the prior acts of Congress on that subject, to 
show their intention, the whole body of the 
prior proceedings of Congress are thus, in 
, fact, laid open to our examination, and we 
have a right to look into them all in giving 
to the deed of Virginia its legal effect. I 
shall hereafter state what the law of nations 
defines a compromise to be. 1 shall, for the 
present, assume tliat the Cession of Virginia, 
and of the other States, was the result of a 
compromise, in which, in occepting the ces- 
sion, the validity of the title of no one of the 
ceding States was admitted, or intended to be 
admitted, by the Confederacy; but tlie con- 
trary was expressly declared and under- 
stood, as one of the terms and conditions of 
the arrangement. It follows from this, that 
in all controversies about the title to the 
country that was in dispute, (being all West 
of the AUeghanies,) we are bound either to 
look to this compromise as the origin and ba- 
sis of the title, or if not, then we are at liberty 
to go back into the prior title, without re- 
gard to the cession. I have already shown 
that Virginia had no title prior to that time, 
and will not repett what has been said on 
that subject. In my opinion, the compromise 
is the foundation of the title, and both parties 
are precluded from goin? back of it to enquire 
into the prior claim. The deed of cession is 
10 have a legal effect and operation, accor- 
ding to the terms of the comprGmise, and the 
understanding of the parties at the time it 
was entered iutn. Both parties to the cession 
claimed to own the countr}' on both sides of 
the Ohio. Both expressly agreed that the title 
of neither should bo enquired into by the other 
~that no decision should be made or opinion 
expressed by either as to the goodness of the 
title of the other. That the dispute should 
be settled by leaving Virginia in possession 
of the territory on one side of the Ohio, the 
United ytates taking that on the other side 
of the river. Before that time, both set up a 
claim, but neitiier had an admitted title to 
' either side of the river. In this view of it, 
the title to each side of the river is co-eval 
with the other. Neither can assert a prior 



title, a:nd as. th& parties tiren agreed thoy 
would not look into the validity of the title 
of either, both are bound by the agreement, 
and must live by it. If the title on each side 
of the river be oo-eval, I will show hereaf- 
ter where the <law of nations will fix the 
boundary, after having ohown what that law 
defines a compromise to be. — "Compromise 
" is a method of bringing disputes to a poace- 
"able termination. It is an agreement by 
"which, without precisely deciding on the 
"justice of the jarring pretensions, tlie par- 
" ties recede on both sides, and determine 
" what share each shall have of the thing in 
" dispute, or agree to give it entirely to one 
"of the claimants on condition of certain in- 
demnifications granted to the other." (Vat- 
tel's Law of Nations, Book 2, Chap. 18, Sec. 
327.) 

The first of the two modes of Compromise 
here stated by Vattel describes with perfect 
accuracy the condition of the parties to this 
dispute and their manner of settling it. The 
Confederacy in its own right and as. the 
grantee of New ' York claimed the whole 
Country West of the Mountains on both sides 
of the Ohio. Virginia claimed the same. — 
"Without precisely deciding on the justice 
of their jarring pretensions the parties recede 
on both sides, and determine what share each 
shall have of the thing in dispute." Where 
indeterminate rights are thus rendered definite 
and a dispute afterwards arises about them, 
common sense and the plainest necessity 
dictate that both parties must be referred 
back to the Compromise, that is to say, to 
the time when the right was rendered defin- 
ite and no further — to go back of it is to undd 
the Compromise, render it a nullity and again 
involve the parties in the very difficulty which 
it was the aim and end of the compromise to 
avoid. Mr. Madison was for a long time 
earnestly engaged in endeavoring to bring 
about a Compromise of this dangerous dis- 
pute and the Country owes him an infinite 
debt of gratitude for his labours in so good a 
cause. This is evidenced not merely by his 
course in Congress, but the Madison papers, 
show that he had it near to his heart and re- 
mained in Congress to eflfect it. In a letter 
to Mr. Edmund Randolph written on the lOtli 
of Sept. 1782, he says, "every review I take 
of the Western Territory produces fresh 
conviction that it is the true policy of Virgin- 
ia as well as of the United States to bring the 
dispute to a friendly compromise.^'' It was the 
next year terminated in the mode lie desired. 
The application to this state of facts of the 
principle already .so fully established that 
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"whero a groat rivor is the boundary between 
' two nations or States, if the original property 
is in neither, and there bo no convention res> 
pecting it, each hold to the middle of the 
Htreath" is both easy and unavoidable. It is 
also' just and equitable, promoting the conven- 
if hce of all and doing injury to none. I will 
now bring this long argument to a conclusion, 
by remarking that the channel of tho river 
ihiiiit have bcfcn understood to be tho bounda- 
ry at the time of the arrangement.. One of 
the very first and immeasurably tho most im- 
portant act ever passed by Congress respec- 
ting the ceded territory puts a practical con- 
struction on tho cession wholly- irreconcilen- 



sess over rivers not embraced by tho ordi* 
nance.' Indeed it is- tho principal river in- 
cluded within the terms ^*the navigable wa- 
ters-loading- into the Mississippi." If tho 
Ohio do in 'fact belonfy exclusively to Vir- 
ginia, then -it is plain, this compact so far as 
that great river is concerned is as much a nul- 
lity, Ci) thougl>tho ordinance had undertaken 
to regulate tho navigution of the James or 
any other rivor within tho admitted territory 
of Virginia. Cousidering the very great im- 
portance of thin regulation, and the care with 
which it is inserted into the ordinance, not 
as an ordinary act of legislation merely; but 
put, on account of its weight and consequence, 



ble with the claim now set up by Virginia to ] above all I'uUjre repeal or alteration by Con- 
the whole river. In; the celebrated ordinawco | gross alone, it is not a little remarkable, if 
of 1787 for the orectioni^f a . gov jrnment in | Virginia owned tho river, that this ordinance 
the Territory North West of the Ohio, it is* was reported by a member from Virginia, and 
not merely declared, but mado«.'an article of j came from a committee of live, of whom two 
Compact between the people of the 'J'erritory ! were from tiiat State, — that on its passage 
and the people of the United States, irrevoca- i the name of every member from Virginia is 
ble except by common consont,.that "the nav-| found recorded in favor of it, and indeed of 
"igable waters- leading* i^rtOjljie Mississippi { the whole Congress, with one solitary dis- 
band St. Lawrence •and JHfi5i > carrying p!a-|sonting vote from the Stato of New York.— 
" ces between the same, shall bo common high- ; If at that early day,) it had been understooil 
" trays and forever free. ns well, to the inhab-| Virginia owned the »wholo<river, that ordiri- 

itants of said territ'oryt as to- the citizens of 
" the United, States,, and those of any other 



" States that may be' admitted - into tJie Con^ 
" federacy, without tax, impost OP duty there- 
" for." (! Vol. Laws U.'S. 479.) 

It is plain that ordinance v;as intended to 
embrace the Ohio. It has always been so un- 



anco could not havevpasscd with such extra- 
ordinary unanimity, much less with the en- 
tire vote of - Virginia, for it. ■ I now leave the 
: case, with a firm -conviction, that the claim 
now set up im behalf of Virginia cannot be 
maintained— .that.it is not for her interest it 
i should be — tbaf it would be of no benefit to 



derstood. ■ Men of tender* consciences, and < her, and of much, injury to Ohio, and with a 



having constitutional scruplesj have in these 
latter days voted appropriotions to clear out 
and improve. the- navigatioa of.the Ohio, on 
the express ground that this compact had 
imposed a duty on Congress and given it a 
power over the river, which it does not pos- 



like firm • persuasion that this enlightened 
Court will render a decision according to the 
law of the land,, and such as shall best pro- 
mote the peace, harmony, convenience and 
common welfare^of the, people of both com- 
munities. . 



[The publisher, in justice to Mr. Vinton, deems it proper to cay, that that gentleman has 
had no opportunity of reading the proof sheet of this Argument. Great care has been taken 
to,haye,it free from typographical errors, but it is stiii possible that some may be found.] 



